REPORT OF THE AUDITOR-GENERAL ON KENYA PORTS AUTHORITY FOR THE
YEAR ENDED 30 JUNE, 2020

REPORT ON THE FINANCIAL STATEMENTS
Qualified Opinion

| have audited the accompanying financial statements of Kenya Ports Authority set out
on pages 79 to 151, which comprise the statement of financial position as at
30 June, 2020, and the statement of profit or loss and other comprehensive income,
statement of changes in equity, statement of cash flows, and statement of comparison of
budget and actual amounts for the year then ended, and a summary of significant
accounting policies and other explanatory information in accordance with the provisions
of Article 229 of the Constitution of Kenya and Section 35 of the Public Audit Act, 2015. |
have obtained all the information and explanations which, to the best of my knowledge
and belief, were necessary for the purpose of the audit.

In my opinion, except for the effects of the matter described in the Basis for Qualified
Opinion section of my report, the financial statements present fairly, in all material
respects, the financial position of the Kenya Ports Authority as at 30 June, 2020, and of
its financial performance and its cash flows for the year then ended, in accordance with
International Financial Reporting Standards (IFRS) and comply with Kenya Ports
Authority Act, CAP 391 and the Public Finance Management Act, 2012.

Basis for Qualified Opinion
1.0 Operating Revenue

As disclosed in Note 6 to the financial statements, the statement of profit or loss and other
comprehensive income reflects operating revenue of Kshs.48,161,579,000. The following
unsatisfactory observations were made:

1.1 Under-Charging of Revenue from Storage of Containers

The balance of Kshs.48,161,579,000 includes revenue arising from storage of empty
containers of Kshs.561,383,000 and storage of full containers of Kshs.5,612,671,000, all
totalling to Kshs.6,174,054,000. This amount is net of waiver on storage of
Kshs.242,268,925.

Examination of documents indicated that the waivers were granted on condition that the
cargo would be cleared within seven (7) days after the waiver was granted, failure to
which the storage fees would be secured in full. However, the cargo that had not been
cleared within the seven days had accumulated storage fees of Kshs.242,268,925 which
were not secured by the Management.
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Further, storage waiver amounting to Kshs.24,885,400 was granted to customers on
grounds of financial challenges. Management has not provided supporting documents or
explanations on how the amount was computed.

Consequently, the accuracy and completeness of storage revenue of
Kshs.6,174,054,000 and validity of waiver on storage of Kshs.242,268,295 for the year
ended 30 June, 2020 could not be confirmed.

1.2. Un-Confirmed Licenses Revenue

Note 6 to the financial statements shows licenses revenue of Kshs.176,143,000, out of
which Kshs.65,915,532 relates to revenue earned on Liquefied Petroleum Gas (LPG)
handled by African Gas and Oil Company Limited. A review of the license agreement
dated 21 September, 2007 between Kenya Ports Authority (KPA) and African Gas and
Oil Company Limited indicated that the Company was to pay a license fee in US Dollars
for an amount equal to twenty-five percent (25%) of the Company’s revenue derived
directly from each tonne of LPG discharged, payable on a quarterly basis.

Records provided for audit indicated that KPA charged the licence fees based on a
calculation of estimated service revenue of the Company charged at US Dollars twenty-
two and sixty-five cents (USD22.65) exclusive of taxes for each tonne of LPG discharged
at the facility as per Clause 7.7 of the Agreement without verifying the actual revenue of
the Company. The rate charged was US Dollar one cent (USD 0.01) higher than the US
Dollar twenty-two and sixty-four cents (USD22.64) provided in the agreement. However,
KPA did not provide evidence that this was the service fee charged by the Company to
base the revenue billed on the same.

Consequently, the accuracy and validity of the license fee of Kshs.92,566,974 collected
for the year ended 30 June, 2020 could not be confirmed.

2.0 Un-confirmed Establishment Expenses

As disclosed in Note 9 to the financial statements, the statement of profit or loss and other
comprehensive  income reflects establishment expenses amounting to
Kshs.19,520,491,000. The following unsatisfactory observations were made:

2.1 Basic Salary Paid for Hours not Worked

The above balance of Kshs.19,520,491,000 constitutes basic salary of
Kshs.7,473,722,000. Audit review of records revealed that basic salary was paid based
on the hours worked as clocked in the time management system. However, the
Management approved payment for hours not worked when staff came to work late
(authority to work) and when staff left work before time (staff release) in calculating basic
pay for staff. This resulted in payment of salaries amounting to Kshs.312,021,986 for
hours not worked.
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Further, time management records provided for audit review indicated that two hundred
and thirty-nine (239) employees were absent for a continuous period of more than ten
days each resulting to 78,456 hours lost through staff absenteeism. However, the
employees were paid their full salaries and allowances totalling Kshs.36,780,469 contrary
to Kenya Ports Authority Human Resource Manual, 2017 Paragraph C.4 (b) and K.5 (a)
which requires payment of salaries based on actual hours worked and stoppage of salary
to employees absent for a continuing period of ten days.

In addition, recruitment documents provided for audit review revealed that the Authority
engaged five (5) employees in management positions. However, the employment terms
were revised without Board approval after employees had accepted the employment
offer. This resulted in payment of salaries and allowances amounting to Kshs.2,014,362
over the amount set in the employment letters, contrary to the Authority’s grading
structure which has minimum entry points for various grades.

Consequently, the propriety and validity of basic salaries of Kshs.19,520,491,000 could
not be confirmed.

2.2 Overtime Allowances

Note 9 further discloses payment of overtime allowances amounting to
Kshs.2,441,884,000, which includes an amount of Kshs.879,764,063 in respect of
overtime allowances approved and paid in excess of the 30% and 20% for operations
and administrative employees respectively. This was done contrary to Paragraph C.9(h)
of the Kenya Ports Authority Human Resource Manual, 2017 which requires overtime
hours payable at the applicable rates to be limited to a maximum of thirty per cent (30%)
enhanced time of the normal monthly working hours for operational employees and
twenty per cent (20%) for administrative and non-operational employees.

Further, included in the overtime allowances of Kshs.2,441,884,000 is Kshs.384,567,260,
relating to third-shift allowances. However, review of payroll records indicated that the
third-shift allowances paid were calculated at a rate of three percent (3%) of basic pay for
every day worked resulting to a payment of Kshs.54,643,899. This is contrary to the
Collective Bargaining Agreement of 2018/2019 Paragraph 14(e) which states that, ‘third
shift is regarded as a normal shift like the first and second shifts but due to the odd hours
worked, the compensation is 15% of the basic monthly salary’.

Consequently, the propriety and validity of third shift allowances of Kshs.54,643,899 for
the year ended 30 June, 2020 could not be confirmed.

2.3 Overtime Allowances Paid to Employees on Training Grades

Included in overtime allowances of Kshs.2,441,884,000 is an amount of Kshs.29,469,195,
for overtime allowances paid to employees on training grades, contrary to Paragraph C.9
(h) of the Kenya Ports Authority Human Resource Manual, 2017 which prohibits payment
of overtime allowances for this category of employees.
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Consequently, the propriety and validity of overtime allowances of Kshs.29,469,195 for
the year ended 30 June, 2020 could not be confirmed.

2.4 Payments Made for Work Allocated After End of Employee Shift

Time management records provided for audit review indicated that various employees
were assigned their respective work shifts. However, audit review of the work allocation
schedules and payroll records revealed that various employees were assigned to work
for extra hours after their shifts for which they were paid Kshs.1,682,646,318. Further,
1,337 employees who worked for eight hours in a day were paid overtime allowance
amounting to Kshs.214,652,054, contrary to the policy.

Consequently, the propriety and validity the establishment expenses of
Kshs.1,897,298,372 could not be confirmed.

2.5 Irregular Payment of Berth Productivity Incentive

The balance of staff allowances of Kshs.2,228,097,000, out of which Kshs.872,182,131
was paid as monthly berth productivity incentive to 3,669 employees. Records provided
for audit indicated that the Management approved payment of berth productivity
allowance only when there is performance over and above the set targets, subject to
amendments by the Board’s Human Resources Committee. However, it was observed
that payments were based on all units achieved including normal target.

Consequently, the propriety, validity and lawfulness of staff allowances of
Kshs.19,520,491,000 could not be confirmed.

3.0 Unsupported Expenditure — Operating Expenses

As disclosed in Note 10 to the financial statements, the statement of profit or loss and
other comprehensive income for the year ended 30 June, 2020 reflects operating
expenses of Kshs.6,852,267,000.

3.1 Fuel Expenses

Included in the operating expenses of Kshs.6,852,267,000 are fuel expenses amounting
to Kshs.905,470,000. During the year under review, Management issued fuel purchase
orders for Kshs.295,355,691. Although the Authority migrated from purchase order
system to pipeline system during the year under review, evidence of fuel usage and
invoice details on the new system were not provided for audit review.

Further, the Authority requested for exemption from the Head of Public Service Circular.
No. OP/CAB.9/108A of 30 April, 2015 which directed Ministries and Government
Agencies to liaise and negotiate with the National Oil Corporation of Kenya (NOCK) for
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supply of fuel through a letter Ref. PSM/PC/3/06 of 27 December, 2019. However,
approval of the request was not provided for audit review.

Consequently, the validity of fuel expenses of Kshs.905,470,000 for the year ended
30 June, 2020 could not be confirmed.

3.2 Repair, Renovations and Rehabilitation of Kisumu Pier and Dock Infrastructure

The operating expenses of Kshs.6,852,267,000 also include expenditure incurred on port
infrastructure repairs of Kshs.2,541,375,000, out of which Kshs.63,307,155 was in
respect of proposed renovations and modifications of Kisumu pier and dock yard offices.
Available records indicated that purchase order for Kshs.101,270,166 was issued to a
contractor for the works. Although, the contractor invoiced the Authority and was paid for
works valued at Kshs.63,307,155, details of measured works, approved and certified
works paid for were not available for audit review.

Under the circumstances, the propriety and validity of the amount paid to the contractor
of Kshs.63,307,155 could not be confirmed.

4.0 Unclaimed Value-Added Input Tax

As disclosed in Notes 8 and 10 to the financial statements, the statement of profit or loss
and other comprehensive income for the year ended 30 June, 2020 reflects administrative
expenses of Kshs.3,995,660,000 and operating expenses of Kshs.6,852,267,000.
Included in these expenses is input Value Added Tax (VAT) of Kshs.26,893,244 which
was expensed instead of being claimed during the year under review. However, it is not
clear why manual invoices were received and settled without the accompanying tax
invoices, resulting in VAT input tax losses of Kshs.26,893,244.

The Management explained that the VAT was expensed following expiry of six months
before claiming the same due to un-availability of tax invoices thus becoming time barred
as per VAT Act 2013 Section 17(2) which states in part, ‘provided that the input tax shall
be allowable for a deduction within six months after the end of the tax period in which the
supply or importation occurred.’

5.0 Inclusion of Bandari Maritime College Expenditure

The statement of profit or loss and other comprehensive income reflects total operating
expenses of Kshs.41,412,101,000 for the year ended 30 June, 2020, out of which
Kshs.191,008,710 relates to Bandari Maritime College. However, the College became an
autonomous entity vide Executive Order No.1 of 2018 with a Board of Directors and even
submitted the financial statements for the year ended 30 June, 2020 to the Auditor-
General for audit. The amount ought to have been classified as grants or transfers to
other Government entities.
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Consequently, the operating expenses of Kshs.191,008,710 could not be confirmed as
fairly presented.

6.0 Unsupported Trade and Other Payables

The statement of financial position as at 30 June, 2020 reflects trade and other payables
of Kshs.14,736,626,000. Included in the balance is accrued expenditure of
Kshs.2,263,706,094, out of which Kshs.409,925,742 was not supported by delivery notes
and confirmation reports for services rendered or invoiced.

Consequently, the accrued expenses amounting Kshs.2,263,706,094 could not be
confirmed as fairly presented.

7.0 Accrued Liability for Defined Contribution (DC) Members

The statement of financial position as at 30 June, 2020 reflects retirement benefits non-
current liability of Kshs.3,374,400,000 and current liability of Kshs.535,200,000, all
totalling to Kshs.3,909,600,000. Audit review of the actuarial valuation report of the
scheme indicates a total of 3,490 active members in the defined benefit scheme, out of
whom 2,675 are members who moved to the defined contribution although a portion of
their pension benefits was still held in the defined benefits scheme.

However, the actuarial valuation report indicated that the valuation of assets was based
on 3490 members instead of 795 members, contrary to The National Treasury Circular
Ref. No EPN 171/07 Vol Q (94) dated 16 June, 2011 which directed the Authority not to
grant revaluation to those who choose to move to the DC Scheme or to those who had to
move to the DC Scheme because they were below 45 years. The valuation may have
been materially overstated by inclusion of outstanding defined benefits portions retained
when the members moved to the defined contribution scheme.

Consequently, the accuracy of retirement benefit liability of Kshs. 3,642,000,000 as at
30 June, 2020 could not be confirmed.

8.0 Property, Plant and Equipment

As disclosed in Note 11 to the financial statements, the statement of financial position as
at 30 June, 2020 reflects property, plant and equipment balance of Kshs.267,063,658,000.
The following unsatisfactory observations were made:

8.1 Alienated Properties

As similarly reported in the previous year, the property, plant and equipment balance

includes land leased-out valued at Kshs.15,190,900,000 and land and buildings with a
net book value of Kshs.76,329,444,000 as at 30 June, 2020.
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Information provided for audit review indicated that twenty-nine (29) parcels of land
belonging to the Authority had been invaded by private individuals and companies. The
Management indicated that third parties had purportedly acquired ownership rights over
the properties and undertaken initiated development thereon. However, the Authority had
filed suits in various courts of law which are still pending for determination.

Further, out of these twenty-nine (29) properties, only nine (9) properties valued
Kshs.755,100,000 were included in the Authority’s fixed assets register while seventeen
(17) properties valued at Kshs.732,500,000 and three (3) properties of unknown value
were not included.

Consequently, the property, plant and equipment balance of Kshs.267,063,658,000 as at
30 June, 2020 was therefore, not fairly stated.

8.2 Land Without Title Documents

As reported in the previous year, included in the property, plant and equipment balance
of Kshs.267,063,658,000 as at 30 June, 2020 are land and buildings valued at
Kshs.75,097,862,000 owned by the Authority. Documents provided for audit review
indicated that the Authority did not have title deeds for seventeen (17) parcels of land
valued at Kshs.2,909,300,000. Although the Management engaged a private consultant
in May, 2017 to conduct verification of all its properties, the final report of the consultant
was not produced for audit review.

Under the circumstances, the ownership and rights and obligations of land valued at
Kshs.2,909,300,000 as at 30 June, 2020 could not be confirmed.

8.3 Inclusion of Assets Donated to the Bandari Maritime College

The statement of financial position reflects property, plant and equipment balance of
Kshs.267,063,657,887 as at 30 June, 2020, out of which Kshs.1,747,879,865 is in respect
of assets held and used by Bandari Maritime Academy. The Authority indicated that these
assets were disclosed in their books since ownership had not been transferred to the
academy. Disclosing these assets in the Authority’s books is contrary to substance over
form concept of accounting since the Academy has possession and rights and obligations
to the assets that had been ceded to the Academy. The assets are not available for use
by the Authority, hence the presentation and disclosure is contrary to International
Accounting Standards No.16 paragraph 6 which defines property, plant and equipment
as tangible items that: (a) are held for use in the production or supply of goods or services,
for rental to others, or for administrative purposes.

Consequently, the accuracy and rights and obligations of property plant and equipment
of Kshs.1,747,879,865 as at 30 June, 2020 could not be confirmed.
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8.4 Land and Buildings - Impairment

Note 11 to the financial statements reflects impairment totalling Kshs.316,910,000 as at
30 June, 2020, out of which Kshs.199,819,000 is in respect of land and buildings.
Available documents and information indicated that out of the twenty-nine (29) properties
impaired, nineteen (19) pieces of land had been encroached by informal settlers and
impairment of Kshs.187,069,550 provided as a percentage of Kshs.1,167,442,445, which
was revalued to Kshs.5,197,500,000. However, after the assets revaluation, the
impairment was still based on the original cost of the assets of Kshs.1,167,442,445.
Therefore, the impairment is understated by Kshs.688,820,450.

Under the circumstances, the accuracy of land and buildings impairment figure of
Kshs.187,069,550 as at 30 June, 2020 could not be confirmed.

9.0 Dividends Payable Variance

The statement of financial position reflects dividends payables of Kshs.4,950,000,000 as
at 30 June, 2020. Audit review of the information provided in Note 38 to the financial
statements indicated that the Authority accrued dividends of Kshs.516,130,000,
Kshs.731,289,000, Kshs.308,992,000 and Kshs.18,000,000,000 for financial years
2017/2018, 2018/2019, 2019/2020 and special dividends all totalling
Kshs.19,556,411,000. Further, it is disclosed in the Note that the Authority paid dividends
of Kshs.13,566,130,000, resulting in dividends payable balance of Kshs.5,990,281,000.
However, only Kshs.4,950,000,000 has been reflected in the statement of financial
position as a payable, resulting in a variance Kshs.1,040,281,000 which has not been
explained nor reconciled.

Consequently, the accuracy of dividend payable of Kshs.4,950,000,000 as at
30 June, 2020 could not be confirmed.

The audit was conducted in accordance with International Standards of Supreme Audit
Institutions (ISSAIs). | am independent of the Kenya Ports Authority Management in
accordance with ISSAI 130 on Code of Ethics. | have fulfilled other ethical responsibilities
in accordance with the ISSAI and in accordance with other ethical requirements
applicable to performing audits of financial statements in Kenya. | believe that the audit
evidence | have obtained is sufficient and appropriate to provide a basis for my Qualified
Opinion.

Key Audit Matters
Key audit matters are those matters that, in my professional judgment, are of most

significance in the audit of the financial statements. There were no Key Audit Matters to
report in the year under review.
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Other Matter
Prior Year Matters

In the audit report of the previous year, several matters were raised under the Report on
Financial Statements, Report on Lawfulness and Effectiveness in Use of Public
Resources, and Report on Effectiveness of Internal Controls, Risk Management and
Governance. However, although the Management has indicated that some of the issues
have been resolved, the matters have remained unresolved as the Public Investment
Committee has not yet deliberated on them.

REPORT ON LAWFULNESS AND EFFECTIVENESS IN USE OF PUBLIC
RESOURCES

Conclusion

As required by Article 229(6) of the Constitution, based on the audit procedures
performed, except for the matters described in the Basis for Conclusion on Lawfulness
and Effectiveness in Use of Public Resources section of my report, | confirm that, nothing
else has come to my attention to cause me to believe that public resources have not been
applied lawfully and in an effective way.

Basis for Conclusion
1.0 Irregular Payment of Acting Allowances

As disclosed under Note 9 to the financial statements, the statement of profit or loss and
other comprehensive income reflects staff allowances of Kshs.2,228,097,000. As a result,
a total of Kshs.1,314,145 was paid to staff as monthly acting allowances beyond the six
months in the year under review. A review of human resource records indicated that eight
(8) employees had been serving in acting positions for more than six (6) months, contrary
to Paragraph B11(f)l of the Kenya Ports Authority Human Resources Manual, 2017, which
states that ‘acting appointments shall be limited to six months at any given time’.

Consequently, Management is in breach of the law.
2.0 Hospital/Referral Bills Not Supported by Any Policy

Disclosed also under Note 9 to the financial statements are hospital/referral bills of
Kshs.564,015,000. The following observations were made:

i) As previously reported, the Authority through Circular Ref HR/1/6/66 dated
01 February, 2018 suspended the application of provisions under Paragraph E.1(b)
of the Kenya Ports Authority Human Resources Manual, 2017 which requires staff
medical benefits to be subject to certain limits set by the Board from time to time, thus
allowing medical benefits for staff and their dependents without any limit. This
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ii)

resulted in one employee’'s dependant accumulating a medical bill of
Kshs.46,868,614, which according to Circular has to be settled by the Authority.
However, there was no evidence that the authority obtained Ministerial approval for
such major alterations in the staff medical benefit as required by Section 14 of Kenya
Ports Authority Act, CAP 391 which states that, “The Minister may (c) approve any
major alterations in salaries, wages or other terms and conditions of service of
employees.’

Medical records availed for audit review indicated that the Authority had 6,583
principal members, 4,632 spouses and 13,379 issues or a total of 24,594 members
as at 30 June, 2020. However, the Management through the same Circular
suspended the provision of Paragraph E.1(a) and (f) of the Kenya Ports Authority
Human Resource Manual 2017 which requires an employee to be eligible for medical
treatment for self, spouse below the age of sixty (60) years, and a maximum of four
(4) children up to the age of 22 years. This resulted to employees registering up to
eleven (11) children with an overall figure of 1,067 dependants in excess of the 23,822
expected. The records further indicated that a total of seventy-three (73) spouses
above the age of sixty years were registered as dependants. Medical expenses of
Kshs.4,978,326 was incurred in respect of twenty-eight (28) spouses above the age
of sixty years while Kshs.798,974 was incurred in respect of twelve (12) issues above
the age of 22 years. However, Ministerial approval of suspension of the provisions of
the Policy Manual was not availed for audit review contrary to Section 11(c) of the
Kenya Ports Authority Act, CAP 391 which gives powers to the Minister to approve
any major alterations in salaries, wages or other terms and conditions of service of
employees.

Included in the hospital/referrals bills of Kshs.104,384,460 are private inpatient fees
for employees in management positions and their dependants. However, details of
employees who are eligible for private hospital services were not availed for audit
verification.

Consequently, Management is in breach of the law.

3.0 Operational/Running Supplies

Included in the operational expenses of Kshs.6,852,267,000 is an amount of
Kshs.749,801,000 in respect of operational/running supplies. Documents provided for
audit review indicated that the Authority varied contracts with nine (9) cleaning service
providers as a result of additional cleaning areas that were omitted during the
procurement process. Out of the nine (9) contracts, seven (7) were varied by more than
25% of the original contract prices, resulting in additional cost of Kshs.37,884,242. This
is contrary to Section 139(6) of the Public Procurement and Asset Disposal Act, 2015
which states that, ‘where variations result in an increment of the contract price by more
than twenty-five percent, such variations shall be tendered for separately.’

Consequently, Management is in breach of the law.
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4.0 Non-Compliance with the National Cohesion and Integration Act, 2008 on
Ethnic Composition

The biodata presented for audit review as at 30 June, 2020 indicated that the Authority
had 2,156 employees in management positions and 4,499 on permanent terms, giving a
total to 6,655. Included in management positions are members of one ethnic group with
a total of 1,790 (39.79%), contrary to Section 7(2) of the National Cohesion and
Integration Act, 2008 which states that ‘no public establishment shall have more than one
third of its staff from the same ethnic community.’

Consequently, Management is in breach of the law.

5.0 Non-Compliance with the Public Service Commission Human Resource
Policies and Procedures Manual, 2016 - Over Commitment of Salary

Payroll records availed for audit review indicated that in the month of June, 2020 the
Authority paid basic salary to one hundred and sixteen (116) employees who had
committed their salaries beyond two-thirds of the basic salary. This is contrary to Section
C.1(3) of the Public Service Commission Human Resource Policies and Procedures
Manual, 2016 which states that, ‘a public officer shall not over-commit their salaries
beyond two thirds (2/3) of their basic salaries and Heads of Human Resource Units should
ensure compliance’.

Consequently, Management is in breach of the law.
6.0 Non-Compliance with the Employment Act, 2007 on Recruitment of Employees

Human resource records availed for audit review indicated that the Authority recruited
one hundred and twenty (120) employees in various grades. Included among the one
hundred and twenty (120) are forty (40) dockers who were engaged on contract terms for
ICD Nairobi. However, requests from the relevant departments for additional staff, job
adverts, application letters, long and short lists, interview minutes and reports, and
approval by the Board for the recruitment were not availed for audit review. This
contravened Section 5(2) of the Employment Act, 2007 states that “An employer shall
promote equal opportunity in employment and strive to eliminate discrimination in any
employment policy or practice”.

Further, included among the one hundred and twenty employees are fifty-two (52)
employees engaged in compliance with a Presidential directive communicated vide letter
reference MOT&I/C/SM/004/2 VOL.11/65 of 22 October, 2019 on employment of KPA
choir members. However, out of the fifty-two (52) employees, four (4) had primary school
certificates while nine (9) had sworn affidavits stating that they did not possess any
academic qualifications. Therefore, the new staff were recruited contrary to the Authority’s
Scheme of Service which gives a minimum qualification of D (Plain) in Kenya Certificate
of Secondary Education (KCSE) to be employed as choir members.
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Consequently, Management is in breach of the law.
7.0 Unapproved Human Resource Policy Instruments

Human resource documents availed for audit review indicated that as at 30 June, 2020,
the Authority had a total of 6,655 employees in various positions. However, the Authority’s
human resource policy instruments which include organizational structure, staff grading,
staff establishment and its human resource manual had not been approved by the State
Corporations Advisory Committee. This contravened circular Ref. No. OP/SCAC.9/21/1/1
dated 15 May, 2017 of the State Corporations Advisory Committee which requires all
state corporations to submit human resource policy instruments for approval.

Consequently, Management is in breach of the law.
8.0 Employees Appointed to Positions not in the Staff Establishment

A review of Human resource documents revealed that the Authority had 7,792 positions
it its establishment with 6,655 positions already filled. However, among the 6,655
employees are two (2) General Managers (HE1), six (6) Heads of Departments (HE2),
four (4) principals (HM1) and two hundred and fifty (250) Junior Managers (HM4), all
totalling 262 employees who were appointed to positions not in the approved staff
establishment. This resulted to payment of salaries and allowances of Kshs.629,067,719,
contrary to Section 5(3) of the State Corporations Act, 2012 which states that, ‘a state
corporation may engage and employ such number of staff, including the Chief Executive,
on such terms and conditions of service as the Minister may, in consultation with the
Committee, approve.’

Consequently, Management is in breach of the law.

9.0 Non-Compliance with the Human Resource Policies and Procedures Manual,
2015 on Employees Above Sixty (60) Years

A Payroll audit for the year ended 30 June, 2020 indicated that the Authority had incurred
employee cost of Kshs.15,642,702 in respect of two (2) employees who had attained the
mandatory retirement age of sixty (60) years. This is contrary to the Human Resource
Policies and Procedures Manual for the Public Service, 2015 which states that ‘all officers
shall retire from the Service on attaining the mandatory retirement age of 60 years, 65
years for persons with disabilities and/or as may be prescribed by the government from
time to time.’

10.0 Unconfirmed Contracts for Provision of Containers Storage Facilities

As disclosed under Note 6 to the financial statements, the statement of profit or loss and
other comprehensive income reflects revenue from storage of full containers of
Kshs.5,612,671,000 and storage of empty containers of Kshs.561,383,000, all totalling
Kshs.6,174,054,000. A review of the records indicated that the Authority signed
agreements with nine companies for provision of containers storage facilities in Nairobi.
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However, details of how the companies were identified, selected and awarded the service
provision contracts were not provided for audit review.

Further, audit review of the service provision agreement revealed that the Authority
granted the companies the rights to handle, hold/store and deliver FCL containers at the
company’s storage facility. The agreements further provided that the volumes of
containers to be provided by the Kenya Ports Authority for storage was dependent on
current holding capacity at the storage facilities, un-availability of stacking space within
Inland Container Depot Nairobi, growth in trade, any legal framework in place and
gazettement and continued gazettement of the storage facility as a customs area.
However, evidence that the companies awarded the service provision contracts were
gazetted as customs storage areas was not provided for audit review.

In addition, during audit inspection in the month of November, 2020 at Inland Container
Depot Nairobi, details of the number of containers transferred to the storage warehouse
per day and evidence of un-availability of space at the Depot before approval of transfer
of the containers were not availed for audit verification.

Consequently, the validity of the contracts for warehouse storage facilities awarded to the
nine companies and whether containers were transferred due to lack of storage space at
the Depot could not be confirmed.

The audit was conducted in accordance with ISSAI 4000. The standard requires that |
comply with ethical requirements and plan and perform the audit to obtain assurance
about whether the activities, financial transactions and information reflected in the
financial statements are in compliance, in all material respects, with the authorities that
govern them. | believe that the audit evidence | have obtained is sufficient and appropriate
to provide a basis for my conclusion.

REPORT ON EFFECTIVENESS OF INTERNAL CONTROLS, RISK MANAGEMENT
AND GOVERNANCE

Conclusion

As required by Section 7(1)(a) of the Public Audit Act, 2015, based on the audit
procedures performed, except for the matters described in the Basis for Conclusion on
Effectiveness of Internal Controls, Risk Management and Governance section of my
report, | confirm that, nothing else has come to my attention to cause me to believe that
internal controls, risk management and overall governance were not effective.

Basis for Conclusion
1.0 Manual Processing of Marine Bills

As previously reported, the Authority has a major application system for management of
its operations and for financial management. However, at the time of audit in September,
2020, the marine module was not operational although the system had been fully paid for
by the Authority. Due to this shortcoming, staff at marine department prepared marine
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records namely: Pilotage, Navigational Dues, Tug services, Mooring, Dockage and Fresh
water for ships manually, which are later filed per vessel and taken to finance department
for billing in the financial management system. This exposes the marine billing to
manipulation and errors.

Consequently, the effectiveness of the internal controls could not be confirmed.
2.0 Manual Processing of Overtime

Time management reports availed for audit review indicated that four hundred and eighty-
six (486) employees were exempted from clocking in and out to work. This is contrary to
Kenya Ports Authority Draft Time Management Procedure Manual, which states that,
‘overtime is paid based on hours worked as per the 2018/2019 Collective Bargaining
Agreement and Human Resources Manual, 2017 and exemption from clocking is not
applicable during overtime’. As a result, the Management manually processed
Kshs.78,756,276, being overtime paid to employees exempted from clocking. Further,
details of overtime requests, approvals and evidence of actual overtime hours worked
were not availed for audit review.

Consequently, | am unable to confirm the effectiveness of the internal control in the
management of overtime processing.

3.0 Un-Approved Time Management Policy

The Authority has a time management department whose responsibility is to evaluate
attendances and pay overtime and salaries based on actual hours worked as per the
employee’s time statement. However, during the year under review, the Authority used
draft time attendance management policy and draft time management procedural manual
to process and pay overtime allowance of Kshs.2,441,884,000 and basic salary of
Kshs.3,640,045,932 for unionizable employees resulting to total unapproved expenditure
of Kshs.6,081,929,932. This contravened Paragraph 1.2(1) of the Mwongozo Code of
Governance which requires the Board to set and oversee the overall strategy and approve
significant policies of the organization.

Further, records availed for audit review indicated that nineteen (19) junior employees
(clerks) were assigned time management rights which is a managerial responsibility. As
a result, the junior staff initiated, executed and even approved overtime transactions for
senior staff and even direct supervisors. Thus, the assigned staff’'s independence in the
entire process is likely to be impaired.

In addition, time management records indicated that thirteen (13) junior employees
(clerks) had supervisory role to initiate, execute, approve and submit overtime data for
payroll processing. These are tasks that would require segregation to ensure controls are
in place and contravened Public Finance Management Act, 2012 Regulation 110(1) which
states that, ‘The Accounting Officer for a national government entity shall institute
appropriate access controls needed to minimize breaches of information confidentiality,
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data integrity and loss of business continuity. (2) Access controls to be instituted shall
include (c) segregation of duties’.

Consequently, the effectiveness of the internal control could not be confirmed.
4.0 Lack of an Independent ICT Function

Audit review of the Authority’s ICT function and operations revealed that, the Head of
Information Technology reports to the Head of Corporate Services Division as per the
organization’s structure. As a result, various departments independently sourced,
procured, implemented and were managing various systems without involvement of the
ICT Department.

Further, the ICT Department does not have an overall inventory of the systems in use by
the Authority since some are acquired and managed independently by different
departments. This may result to duplication and inefficient use of resources when new
systems are acquired.

Consequently, there the Authority does not have adequate controls on ICT investments,
management and utilization.

5.0 Provision of Services Before Issuance of Purchase Orders

Audit review of procurement documents availed for audit review indicated that during the
year under review the Authority prepared and issued purchase orders of Kshs.12,459,790
to service providers after services had been rendered and invoices received. The
Management did not provide details of how the Authority communicated to service
providers regarding the need, quantity to be provided and other specifications of the
services in absence of the purchase orders.

Consequently, the legality and validity of the purchase orders and invoices is in doubt.

The audit was conducted in accordance with ISSAI 2315 and ISSAI 2330. The standards
require that | plan and perform the audit to obtain assurance about whether effective
processes and systems of internal control, risk management and governance were
operating effectively, in all material respects. | believe that the audit evidence | have
obtained is sufficient and appropriate to provide a basis for my conclusion.

Responsibilities of Management and the Board of Directors

Management is responsible for the preparation and fair presentation of these financial
statements in accordance with International Financial Reporting Standards (Accrual
Basis) and for maintaining effective internal controls as Management determines is
necessary to enable the preparation of financial statements that are free from material
misstatement, whether due to fraud or error and for its assessment of the effectiveness
of internal control risk management and overall governance.
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In preparing the financial statements, Management is responsible for assessing the
Kenya Ports Authority’s ability to continue as a going concern, disclosing, as applicable,
matters related to going concern and using the applicable basis of accounting unless
Management is aware of the intention to terminate the Authority or to cease operations.

Management is also responsible for the submission of the financial statements to the
Auditor-General in accordance with the provisions of Section 47 of the Public Audit Act,
2015.

In addition to the responsibility for the preparation and presentation of the financial
statements described above, Management is also responsible for ensuring that the
activities, financial transactions and information reflected in the financial statements are
in compliance with the authorities which govern them, and that public Resources are
applied in an effective way.

The Board of Directors is responsible for overseeing the Authority’s financial reporting
process, reviewing the effectiveness of how the Authority monitors compliance with
relevant legislative and regulatory requirements, ensuring that effective processes and
systems are in place to address key roles and responsibilities in relation to overall
governance and risk management, and ensuring the adequacy and effectiveness of the
control environment.

Auditor-General’s Responsibilities for the Audit

The audit objectives are to obtain reasonable assurance about whether the financial
statements as a whole are free from material misstatement, whether due to fraud or error,
and to issue an auditor’s report that includes my opinion in accordance with the provisions
of Section 48 of the Public Audit Act, 2015 and submit the audit report in compliance with
Article 229(7) of the Constitution. Reasonable assurance is a high level of assurance, but
is not a guarantee that an audit conducted in accordance with ISSAIls will always detect
a material misstatement and weakness when it exists. Misstatements can arise from fraud
or error and are considered material if, individually or in the aggregate, they could
reasonably be expected to influence the economic decisions of users taken on the basis
of these financial statements.

In addition to the audit of the financial statements, a compliance audit is planned and
performed to express a conclusion about whether, in all material respects, the activities,
financial transactions and information reflected in the financial statements are in
compliance with the authorities that govern them and that public resources are applied in
an effective manner, in accordance with the provisions of Article 229(6) of the Constitution
and submit the audit report in compliance with Article 229(7) of the Constitution.

Further, in planning and performing the audit of the financial statements and audit of
compliance, | consider internal control in order to give an assurance on the effectiveness
of internal controls, risk management and overall governance processes and systems in
accordance with the provisions of Section 7(1)(a) of the Public Audit Act, 2015 and submit
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the audit report in compliance with Article 229(7) of the Constitution. My consideration of
the internal control would not necessarily disclose all matters in the internal control that
might be material weaknesses under the ISSAIs. A material weakness is a condition in
which the design or operation of one or more of the internal control components does not
reduce to a relatively low level the risk that misstatements caused by error or fraud in
amounts that would be material in relation to the financial statements being audited may
occur and not be detected within a timely period by employees in the normal course of
performing their assigned functions.

Because of its inherent limitations, internal control may not prevent or detect
misstatements and instances of non-compliance. Also, projections of any evaluation of
effectiveness to future periods are subject to the risk that controls may become
inadequate because of changes in conditions, or that the degree of compliance with the
policies and procedures may deteriorate.

As part of an audit conducted in accordance with ISSAIls, | exercise professional
judgement and maintain professional skepticism throughout the audit. | also:

e |dentify and assess the risks of material misstatement of the financial statements,
whether due to fraud or error, design and perform audit procedures responsive to
those risks, and obtain audit evidence that is sufficient and appropriate to provide
a basis for my opinion. The risk of not detecting a material misstatement resulting
from fraud is higher than for one resulting from error, as fraud may involve
collusion, forgery, intentional omissions, misrepresentations, or the override of
internal control.

e Evaluate the appropriateness of accounting policies used and the reasonableness
of accounting estimates and related disclosures made by the Management.

e Conclude on the appropriateness of the Management’s use of the going concern
basis of accounting and, based on the audit evidence obtained, whether a material
uncertainty exists related to events or conditions that may cast significant doubt on
the Authority’s ability to continue as a going concern. If | conclude that a material
uncertainty exists, | am required to draw attention in the auditor’s report to the
related disclosures in the financial statements or, if such disclosures are
inadequate, to modify my opinion. My conclusions are based on the audit evidence
obtained up to the date of my audit report. However, future events or conditions
may cause Kenya Ports Authority to cease to continue as a going concern.

e Evaluate the overall presentation, structure and content of the financial statements,
including the disclosures, and whether the financial statements represent the
underlying transactions and events in a manner that achieves fair presentation.

¢ Obtain sufficient appropriate audit evidence regarding the financial information and
business activities of Kenya Ports Authority to express an opinion on the financial
statements.
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e Perform such other procedures as | consider necessary in the circumstances.

| communicate with the Management regarding, among other matters, the planned scope
and timing of the audit and significant audit findings, including any significant deficiencies
in internal control that are identified during the audit.

| also provide Management with a statement that | have complied with relevant ethical
requirements regarding independence, and to communicate with them all relationships
and other matters that may reasonably be thought to bear on my independence, and
where applicable, related safeguards.

CPA Nancy Gathungu CBS
AUDITOR-GENERAL

Nairobi

23 June, 2021
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