REPORT OF THE AUDITOR-GENERAL ON ENERGY AND PETROLEUM
REGULATORY AUTHORITY FOR THE YEAR ENDED 30 JUNE, 2022

PREAMBLE
| draw your attention to the contents of my report which is in three parts:

A. Reporton the Financial Statements that considers whether the financial statements
are fairly presented in accordance with the applicable financial reporting
framework, accounting standards and the relevant laws and regulations that have
a direct effect on the financial statements.

B. Report on Lawfulness and Effectiveness in Use of Public Resources which
considers compliance with applicable laws, regulations, policies, gazette notices,
circulars, guidelines, and manuals and whether public resources are applied in a
prudent, efficient, economic, transparent, and accountable manner to ensure
Government achieves value for money and that such funds are applied for the
intended purpose.

C. Report on Effectiveness of Internal Controls, Risk Management, and Governance
which considers how the entity has instituted checks and balances to guide internal
operations. This responds to the effectiveness of the governance structure, the risk
management environment, and the internal controls developed and implemented
by those charged with governance for orderly, efficient, and effective operations of
the entity.

An unmodified opinion does not necessarily mean that an entity has complied with all
relevant laws and regulations, and that its internal controls, risk management, and
governance systems are properly designed and were working effectively in the
financial year under review.

The three parts of the report are aimed at addressing the statutory roles and
responsibilities of the Auditor-General as provided by Article 229 of the Constitution,
the Public Finance Management Act, 2012, and the Public Audit Act, 2015. The three
parts of the report, when read together constitute the report of the Auditor-General.

REPORT ON THE FINANCIAL STATEMENTS
Opinion

| have audited the accompanying financial statements of Energy and Petroleum
Regulatory Authority set out on pages 47 to 84, which comprise of the statement of
financial position as at 30 June, 2022, and the statement of financial performance,
statement of changes in net assets, statement of cash flows and statement of
comparison of budget and actual amounts for the year then ended, and a summary of
significant accounting policies and other explanatory information in accordance with
the provisions of Article 229 of the Constitution of Kenya and Section 35 of the Public
Audit Act, 2015. | have obtained all the information and explanations which, to the best
of my knowledge and belief, were necessary for the purpose of the audit.

In my opinion, the financial statements present fairly, in all material respects, the
financial position of Energy and Petroleum Regulatory Authority as at 30 June, 2022,
and of its financial performance and its cash flows for the year then ended, in
accordance with International Public Sector Accounting Standards (Accrual Basis) and
comply with the Public Finance Management Act, 2012 and the Energy Act, 2019.
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Basis of Opinion

The audit was conducted in accordance with International Standards of Supreme Audit
Institutions (ISSAIS). | am independent of the Energy and Petroleum Regulatory
Authority Management in accordance with ISSAI 130 on Code of Ethics. | have fulfilled
other ethical responsibilities in accordance with the ISSAI and in accordance with other
ethical requirements applicable to performing audits of financial statements in Kenya.
| believe that the audit evidence | have obtained is sufficient and appropriate to provide
a basis for my opinion.

Emphasis of Matter

Differences in Reported Levies

The statement of financial performance reflects levies amounting to
Kshs.1,502,688,963 as disclosed in Note 7 to the financial statements which
comprises of electricity and petroleum levies of Kshs.304,045,393 and 1,198,643,570
respectively. However, review of audited financial statements of Kenya Power and
Lighting Co. PLC revealed that the Company had electricity sales of 9,823,790,911.98
KWh. The applicable levy rate for the financial year 2021/2022 was 30cts/KWh which
translates to electricity levies of Kshs.294,713,727 whereas the Authority had reported
levies of Kshs.304,045,393 resulting in unexplained variance of Kshs.14,438,323.
Additionally, audited financial statements for Kenya Power and Lighting Co. PLC for
the year ended 30 June, 2022 reflected Energy Regulatory Levies of
Kshs.144,193,000. However, the Authority had not reflected any receivables from
Kenya Power and Lighting Co. PLC in its books, an indication that electricity levy is
not recognized on accrual basis as required by IPSAS 1 and 23. Similarly, no evidence
was provided that the Authority maintained an independent data base on the units of
electricity purchased and sold by Kenya Power and Lighting Co. PLC as stipulated by
Section 10(jj) of the Energy Act, 2019.

My opinion is not qualified with respect to this matter.
Key Audit Matters

Key audit matters are those matters that, in my professional judgment, are of most
significance in the audit of the financial statements. There were no key audit matters
to report in the year under review.

Other Matter
Budgetary Control and Performance

The statement of Comparison of Budget and Actual Amounts reflects a total actual
revenue of Kshs.1,546,501,625 against final budgeted revenue of Kshs.2,098,272,136
resulting to an adverse variance of Kshs.551,770,511 or 16%. Similarly, the Authority
projected to spend Kshs.2,061,164,530 but incurred an expenditure of
Kshs.1,548,938,365 resulting to an under absorption of Kshs.512,226,165 or 25%.

In the circumstances, the unrealized revenue and under absorption of the budget may
have impacted negatively on the Authority’s service delivery.

REPORT ON LAWFULNESS AND EFFECTIVENESS IN USE OF PUBLIC
RESOURCES

Conclusion
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As required by Article 229(6) of the Constitution, based on the audit procedures
performed, except for the matters described in the Basis for Conclusion on Lawfulness
and Effectiveness in Use of Public Resources section of my report, | confirm that,
nothing else has come to my attention to cause me to believe that public resources
have not been applied lawfully and in an effective way.

Basis for Conclusion
1. Payment of Professional Fees without a Valid Contract

Review of the procurement documents provided for audit revealed that the Authority
entered into a contract with a public relations firm on 30 August, 2019 at a contract
sum of Kshs.13,711,200 for the provision of public relations, digital & advertising
agency services for a period of 1 year, with an option for extension by another 1 year.
The contract expired on 30 August, 2020 and was renewed on 18 September, 2020
for the period 1 September, 2020 to 30 August, 2021. The Authority undertook a
procurement for public relations, digital & advertising agency services, vide tender ref.
EPRA/SCM/4/3/21-22/024, out of which the same firm was awarded another contract
for the same services on 1 December, 2021 for a period of one (1) year at a contract
sum of Kshs.13,896,800. The Contractor was paid an amount of Kshs.3,427,800 for
the months of September, October and November, 2021 outside the contract period.

In the circumstances, the authority and lawfulness of the payment of Kshs.3,427,800
to the public relations firm could not be confirmed.

2. Non-Compliance with Contractual Provisions

Review of the procurement records provided for audit revealed that the Authority
invited request for proposals for Consultancy services for provision of baseline study
on the compliance level in the electricity and renewable energy sub-sectors in Kenya
on 26 January, 2021. The proposals were opened on 11 February, 2021. A
professional opinion in respect of the procurement was issued on 5 March, 2021
recommending award of the consultancy works to a Local Institution which was
approved on 24 March, 2021 and notification of award issued on 24 March, 2021. The
tenderer accepted the award on 7 April, 2021. On 18 May, 2021, a contract was
entered into between the Authority and the Local Institution for a period of one year at
a contract sum of Kshs.8,950,000. The contract payments were to be made up as;
20% upon submission of inception report; 40% on submission of draft report and 40%
on submission of final report. However, review of payments under the contract
revealed that invoices were received and posted in the ledger as follows:

Posting Document | Description Amount

Date Type (Kshs.)

28/06/2022 | Invoice 40% Charges for Baseline study on | 3,580,000
compliance

23/06/2022 | Invoice 40% Charges for Baseline study on | 3,580,000
compliance

Total 7,160,000

In the circumstances, Management was in breach of the contractual provisions.

3. Unapproved Special Board of Directors Meetings
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During the year under review, the Authority’s Board held five (5) special board
meetings without the relevant approval by the Cabinet Secretary of Energy in
consultation with State Corporations Advisory Committee (SCAC) contrary to the
provisions of the Circular Ref No: OP/CAB.9/1A of 11 March, 2020 on Management
of State Corporations states that approval for any extra board meetings (including
special Board meetings) above the maximum number specified shall require a
justification by the board as to the source of funds, and implications thereof, and
reasons why the same cannot be adjudicated in regular meetings, which request shall
be submitted for approval by the relevant cabinet secretary in consultation with SCAC.
As a result, the authority incurred an expenditure totalling to Kshs.740,000 on sitting
allowances in respect of the special board meetings.

In the circumstances, the Authority was in breach of provisions of Circular Ref No:
OP/CAB.9/1A of 11 March, 2020.

4. Payment of Retention Money Before Expiry of Defect Liability Period

Review of payment records revealed that a construction Company was issued with a
final certificate on 27 August, 2021 with revised final account of Kshs.58,130,808. The
contractor was paid Kshs.7,358,177 on 10 September, 2021 as final payment inclusive
of full retention fees amounting to Kshs.5,813,308 before lapse of defects liability
period of 180 days contrary to clause GCCC.20.3 of the provisions of the contract.

In the circumstances. Management was in breach of the contractual provisions.

5. Employees on Acting Appointments

Review of the human resource records revealed that ten (10) officers were appointed
to acting positions for periods ranging between two (2) to five (5) years. This was
contrary to Section 34 of the Public Service Commission Act 2017 which states that
government officers cannot serve in an acting position for more than six (6) months.
Management has explained that the process of recruitment of substantive office
holders was in progress.

In the circumstances, Management was in breach of the law.

The audit was conducted in accordance with ISSAI 4000. The standard requires that
| comply with ethical requirements and plan and perform the audit to obtain assurance
about whether the activities, financial transactions and information reflected in the
financial statements are in compliance, in all material respects, with the authorities
that govern them. | believe that the audit evidence | have obtained is sufficient and
appropriate to provide a basis for my conclusion.

REPORT ON EFFECTIVENESS OF INTERNAL CONTROLS, RISK MANAGEMENT
AND GOVERNANCE
Conclusion

As required by Section 7(1)(a) of the Public Audit Act, 2015, based on the audit
procedures performed, | confirm that, nothing has come to my attention to cause me
to believe that internal controls, risk management and overall governance were not
effective.

Basis for Conclusion

Report of the Auditor-General on Energy and Petroleum Regulatory Authority for the year ended 30 June, 2022
4



The audit was conducted in accordance with ISSAI 2315 and ISSAI 2330. The
standard requires that | plan and perform the audit to obtain assurance about whether
effective processes and systems of internal controls, risk management and overall
governance were operating effectively, in all material respects. | believe that the audit
evidence | have obtained is sufficient and appropriate to provide a basis for my
conclusion.

Responsibilities of Management and Board of Directors

Management is responsible for the preparation and fair presentation of these financial
statements in accordance with International Public Sector Accounting Standards
(Accrual Basis) and for maintaining effective internal control as Management
determines is necessary to enable the preparation of financial statements that are free
from material misstatement, whether due to fraud or error and for its assessment of
the effectiveness of internal controls, risk management and overall governance.

In preparing the financial statements, Management is responsible for assessing the
Authority’s ability to continue to sustain its services, disclosing, as applicable, matters
related to sustainability of services and using the applicable basis of accounting unless
Management is aware of the intention to terminate the Authority or to cease
operations.

Management is also responsible for the submission of the financial statements to the
Auditor-General in accordance with the provisions of Section 47 of the Public Audit
Act, 2015.

In addition to the responsibility for the preparation and presentation of the financial
statements described above, Management is also responsible for ensuring that the
activities, financial transactions, and information reflected in the financial statements
are in compliance with the authorities which govern them, and that public resources
are applied in an effective way.

The Board of Directors is responsible for overseeing the Authority’s financial reporting
process, reviewing the effectiveness of how Management monitors compliance with
relevant legislative and regulatory requirements, ensuring that effective processes and
systems are in place to address key roles and responsibilities in relation to governance
and risk management, and ensuring the adequacy and effectiveness of the control
environment.

Auditor-General’s Responsibilities for the Audit

The audit objectives are to obtain reasonable assurance about whether the financial
statements as a whole are free from material misstatement, whether due to fraud or
error, and to issue an auditor’s report that includes my opinion in accordance with the
provisions of Section 48 of the Public Audit Act, 2015 and submit the audit report in
compliance with Article 229(7) of the Constitution. Reasonable assurance is a high
level of assurance, but is not a guarantee that an audit conducted in accordance with
ISSAIs will always detect a material misstatement and weakness when it exists.
Misstatements can arise from fraud or error and are considered material if, individually
or in the aggregate, they could reasonably be expected to influence the economic
decisions of users taken on the basis of these financial statements.

In addition to the audit of the financial statements, a compliance audit is planned and
performed to express a conclusion about whether, in all material respects, the
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activities, financial transactions and information reflected in the financial statements
are in compliance with the authorities that govern them, and that public resources are
applied in an effective way, in accordance with the provisions of Article 229(6) of the
Constitution and submit the audit report in compliance with Article 229(7) of the
Constitution.

Further, in planning and performing the audit of the financial statements and audit of
compliance, | consider internal controls in order to give an assurance on the
effectiveness of internal controls, risk management and governance processes and
systems in accordance with the provisions of Section 7(1)(a) of the Public Audit Act,
2015 and submit the audit report in compliance with Article 229(7) of the Constitution.
My consideration of the internal control would not necessarily disclose all matters in
the internal control that might be material weaknesses under the ISSAIls. A material
weakness is a condition in which the design or operation of one or more of the internal
control components does not reduce to a relatively low level the risk that
misstatements caused by error or fraud in amounts that would be material in relation
to the financial statements being audited may occur and not be detected within a timely
period by employees in the normal course of performing their assigned functions.

Because of its inherent limitations, internal controls may not prevent or detect
misstatements and instances of non-compliance. Also, projections of any evaluation
of effectiveness to future periods are subject to the risk that controls may become
inadequate because of changes in conditions, or that the degree of compliance with
the Authority’s policies and procedures may deteriorate.

As part of an audit conducted in accordance with ISSAIs, | exercise professional
judgement and maintain professional skepticism throughout the audit. | also:

e |dentify and assess the risks of material misstatement of the financial statements,
whether due to fraud or error, design and perform audit procedures responsive to
those risks, and obtain audit evidence that is sufficient and appropriate to provide
a basis for my opinion. The risk of not detecting a material misstatement resulting
from fraud is higher than for one resulting from error, as fraud may involve
collusion, forgery, intentional omissions, misrepresentations, or the override of
internal controls.

e Evaluate the appropriateness of accounting policies used and the reasonableness
of accounting estimates and related disclosures made by the Management.

e Conclude on the appropriateness of the Management'’s use of the applicable basis
of accounting and, based on the audit evidence obtained, whether a material
uncertainty exists related to events or conditions that may cast significant doubt on
the Authority’s ability to continue to sustain its services. If | conclude that a material
uncertainty exists, | am required to draw attention in the auditor’s report to the
related disclosures in the financial statements or, if such disclosures are
inadequate, to modify my opinion. My conclusions are based on the audit evidence
obtained up to the date of my audit report. However, future events or conditions
may cause the Authority to cease to continue to sustain its services.

e Evaluate the overall presentation, structure and content of the financial statements,
including the disclosures, and whether the financial statements represent the
underlying transactions and events in a manner that achieves fair presentation.
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¢ Obtain sufficient appropriate audit evidence regarding the financial information and
business activities of the Authority to express an opinion on the financial
statements.

e Perform such other procedures as | consider necessary in the circumstances.

| communicate with Management regarding, among other matters, the planned scope
and timing of the audit and significant audit findings, including any significant
deficiencies in internal controls that are identified during the audit.

| also provide Management with a statement that | have complied with relevant ethical
requirements regarding independence and communicate with them all relationships
and other matters that may reasonably be thought to bear on my independence, and
where applicable, related safeguards.

CPA Nancy Gathungu, CBS
AUDITOR-GENERAL

Nairobi

15 June, 2023
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