REPORT OF THE AUDITOR-GENERAL ON KENYA PORTS AUTHORITY FOR THE
YEAR ENDED 30 JUNE, 2022

PREAMBLE
| draw your attention to the contents of my report which is in three parts:

A. Report on the Financial Statements that considers whether the financial statements
are fairly presented in accordance with the applicable financial reporting framework,
accounting standards and the relevant laws and regulations that have a direct effect
on the financial statements.

B. Report on Lawfulness and Effectiveness in Use of Public Resources which considers
compliance with applicable laws, regulations, policies, gazette notices, circulars,
guidelines and manuals and whether public resources are applied in a prudent,
efficient, economic, transparent and accountable manner to ensure Government
achieves value for money and that such funds are applied for the intended purpose.

C. Report on Effectiveness of Internal Controls, Risk Management and Governance
which considers how the entity has instituted checks and balances to guide internal
operations. This responds to the effectiveness of the governance structure, the risk
management environment and the internal controls, developed and implemented by
those charged with governance for orderly, efficient and effective operations of the
entity.

An unmodified opinion does not necessarily mean that an entity has complied with all
relevant laws and regulations and that its internal controls, risk management and
governance systems are properly designed and were working effectively in the financial
year under review.

The three parts of the report are aimed at addressing the statutory roles and
responsibilities of the Auditor-General as provided by Article 229 of the Constitution, the
Public Finance Management Act, 2012 and the Public Audit Act, 2015. The three parts of
the report, when read together constitute the report of the Auditor-General.

REPORT ON THE FINANCIAL STATEMENTS
Qualified Opinion

| have audited the accompanying financial statements of Kenya Ports Authority set out
on pages 82 to 151, which comprise of the statement of financial position as at
30 June, 2022, and the statement of profit or loss and other comprehensive income,
statement of changes in equity, statement of cash flows and the statement of comparison
of budget and actual amounts for the year then ended, and a summary of significant
accounting policies and other explanatory information in accordance with the provisions
of Article 229 of the Constitution of Kenya and Section 35 of the Public Audit Act, 2015. |
have obtained all the information and explanations which, to the best of my knowledge
and belief, were necessary for the purpose of the audit.

In my opinion, except for the effect of the matters described in the Basis for Qualified
Opinion section of my report, the financial statements present fairly, in all material
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respects, the financial position of Kenya Ports Authority as at 30 June, 2022, and of its
financial performance and its cash flows for the year then ended, in accordance with
International Financial Reporting Standards and comply with the Kenya Ports Authority
Act, CAP 391 of the Laws of Kenya and the Public Finance Management Act, 2012.

Basis for Qualified Opinion

1. Operating Revenue

The statement of profit or loss and other comprehensive income reflects operating income
of Kshs.49,338,782,000 as disclosed in Note 6 to the financial statements. The following
observations were made,;

1.1 Unconfirmed Stevedoring and Wharfage Collections

Included in the operating income of Kshs.49,338,782,000 are amounts of
Kshs.15,191,434,000 and Kshs.14,905,165,000 in respect of stevedoring and wharfage
respectively. Review of records and information provided revealed that one company had
built a conveyor belt from the quay side that conveys the bulk cargo straight from the
vessel to the company’s premises without landing on the quay side or being handled by
the Kenya Ports Authority. Management indicated that the billing for stevedoring and
wharfage is based on manifested quantities. However, landed cargo varies in many
instances with the manifested quantities as an industrial practice to cover for the losses
that may result from the handling of the cargo and to cushion the consignee from losses.
However, the charged stevedoring and wharfage amounts, based on declared manifest
guantities, exposed the Authority to possible losses. Management did not explain why the
Authority had not installed meters for assurance purposes and confirmation of actual
guantities delivered for charging of the stevedoring and wharfage fees.

Further, oil marketers had installed pipelines at the Shimanzi and Kipevu oil terminals for
conveying of imported liquid bulk oil and gases to the marketer's storage facilities.
However, the Authority charged for stevedoring and wharfage fees based on the
manifested quantities instead of actual quantities disbursed. This was occasioned by the
Authority’s failure to install meters at the dispensing point to confirm the quantities
imported and discharged for billing purposes. Records provided by Management revealed
that the landed quantities for liquid bulk always provide for up to 5% more than the
manifest quantity. However, the Authority charged per the declared manifest, thereby
losing material revenue on additional quantities. Failure, by the Authority to install meters
or design a control of confirming actual quantities for billing of stevedoring and wharfage
for direct delivery is a pointer to weaknesses in the Authority’s revenue Management
system.

In the circumstances, the completeness and accuracy of stevedoring and wharfage
revenue of Kshs.15,191,434,000 and Kshs.14,905,165,000 respectively could not be
confirmed.

1.2 Unsupported Hire of Labor and Equipment Revenue

The operating income of Kshs.49,338,782,000 also include hire of labour/equipment
revenue amounting to Kshs.206,904,000. However, the amount was not supported by
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details of when the labour and equipment were released and when the operation was
completed to verify the duration billable.

Further, the Authority’s tariff book provides for hire of labour for three (3) categories of
staff being supervisory, skilled and semi-skilled staff each category with specified rates.
However, review of the Authority’s bio data, organizational structure and payroll revealed
that the three categories consisted of several grades or levels of staff earning different
salaries. The Authority therefore may have incurred losses by releasing staff as part of
hire of labour whose hourly pay is higher than amount prescribed in the tariff book.

In addition, the Authority implemented wireless broadband at the Port and installed all
mobile equipment with network access point with capacity for monitoring the equipment.
However, this capacity has not been utilized to confirm the duration each equipment was
utilized by the customer and to corroborate the supervisors’ reports for billing purposes.

In the circumstances, the accuracy and completeness of the revenue of
Kshs.206,904,000 on hire of labor revenue could not be confirmed.

1.3 Non-Collection of Jetty Fees

The operating income of Kshs.49,338,782,000 further includes jetty fees of
Kshs.1,137,000. Review of records provided for audit, revealed that there were eighty-
two (82) private commercial facilities (jetties) along the Kenyan coastline as per a survey
report of 2019. During the year under review, the Authority did not provide evidence of
billing or sending demand notes to sixty-five (65) of the facilities for jetty fees as required
by Clauses 9.1 and 9.2 of the Authority’s tariffs. Out of the seventeen (17) demand notes
issued for Kshs.3,346,372, eight (8) with jetty fee of Kshs.2,662,958 did not respond and
the same was not billed or captured as debtors.

In the circumstances, the accuracy and completeness of jetty fees revenue of
Kshs.1,137,000 could not be confirmed.

1.4 Stevedoring Credit Notes

Included in the operating income of Kshs.49,338,782,000 is an amount of
Kshs.15,191,434,000 in respect of stevedoring. However, review of the supporting
general ledger indicated that credit notes amounting to Kshs.82,967,434 were posted
during the year reversing bills which had already been raised. Management explained
that the credit notes were posted to correct errors in the financial system arising from
wrong capturing of billing information from Operation Department relayed to the Finance
Department.

However, the reversals were not explained and supported by evidence from operations
in form of cargo manifest by the departments to justify the reversals.

In the circumstances, the accuracy and completeness of the stevedoring revenue
Kshs.15,191,434,000 could not be confirmed.
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2. Trade and Other Payables

The statement of financial position reflects trade and other payables of
Kshs.10,389,836,000 which, as disclosed in Note 31 to the financial statements, includes
other payables balance of Kshs.152,492,000. The latter balance includes an amount of
Kshs.2,392,190 in respect of Bandari Maritime Academy students deposit. However,
Management did not explain why the balance was not transferred to the Academy during
its hand over.

In the circumstances, the accuracy and completeness of Bandari Maritime Academy
students’ deposits balance of Kshs.2,392,190 could not be confirmed.

3. Administration Expenses

The statement of profit or loss and other comprehensive income reflects administrative
expenses of Kshs.4,373,564,000 as disclosed in Note 8 to the financial statements. The
following observations were made:

3.1. Unsupported Material Increase in Insurance Premiums

The administrative expenses of Kshs.4,373,564,000 includes an amount of
Kshs.733,413,000 relating to insurance premiums representing an increase of
Kshs.242,793,000 or 49.4% from Kshs.490,620,000 reported in the previous financial
year. Review of records revealed that the increase was because of absorption of the
Kenya Ferry Services Limited (KFS) operations (Ferries) and acquisition of additional
assets by the Authority during the year under review. However, audit review of the KFS
previous years’ audited financial statements indicated total insurance costs for the Ferries
as Kshs.120,920,000 while payment for the year as reported by the Authority was
Kshs.131,126,032. The premium increase of Kshs.10,206,032 was not explained or
supported. Further, Management did not provide details of the assets acquired and
insurance premium associated with them to justify the material increase in the insurance
premium.

In addition, the Authority’s assets underwriter entered into the insurance agreement in
financial year 2016/2017. However, evidence of having negotiated or requested insurable
values of assets adjustment due to depreciation and loss of valued assets was not
provided for audit. The Authority continued incurring the same premium cost for a period
of over four (4) years despite the insured assets losing value over time.

In the circumstances, the validity of increases in insurance premium cost of
Kshs.242,793,000 for the year ended 30 June, 2022 could not be confirmed.

3.2. Expensing of Land Rates Arrears and Payment for Land Not in the Assets
Register

The administrative expenses of Kshs.4,373,564,000 also includes an amount of
Kshs.62,065,000 in respect of City and Municipal Council rates expenses, out of which
Kshs.13,567,205 was in respect of the Kenya Ferry Services land rates. However,
included in the land rates expenditure was an amount of Kshs.12,462,429 in respect of
arrears for previous years that were expensed during the year under review. Further, the
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Authority recognised a prepayment of Kshs.6,783,603 instead of Kshs.552,388, hence
overstating the prepaid land rates for KFS land by Kshs.6,231,215.

The City and Municipal Council rates expenses of Kshs.62,065,000 further includes an
amount of Kshs.2,250,440 in respect of 19 parcels of land which were not in the
Authority’s assets register. Management indicated that the land rates were paid since the
parcels of land were in the name of the Authority and awaiting transfer.

In the circumstances, the accuracy and completeness of City and Municipal rates of
Kshs.62,065,000 for the year ended 30 June, 2022 could not be confirmed.

3.3. Irregular Procurement of Consultancy Services for a Transaction Advisor and
Sunk Costs

The administrative expenses of Kshs.4,373,564,000 further includes an amount of
Kshs.85,731,000 in respect of development studies, out of which Kshs.11,390,247 was
in respect of contract No. KPA/PPP/001/2021-2022/CD: Consultancy Services;
Transaction Advisory Services for Public Private Partnership Operations of Lamu Port
Berth 1-3 and Mombasa Second Container Terminal (CT2) of 21 October, 2021 for
USD 2,255,700.

Review of records revealed that in the financial year 2018/2019 the Authority had entered
into a similar contract No. KPA/047/2017-2018/CD for consultancy for transaction
advisory services for the operation of the first three berths at Lamu Port and related
developments for EUROS 695,566.

The following observations were made:

i. Irregular Use of Direct Procurement Method

The Authority used direct procurement method provided under Section 103(2)(d) of the
Public Procurement and Asset Disposal Act, 2015 for both consultancies. However, there
was no justification in the professional opinion for use of the direct procurement method.

ii. Engagement of the Same Consultant for Provision of Similar Services

The Authority vide letter reference MMN/2/3/10 of 21 October, 2021 sought approval from
the Cabinet Secretary, The National Treasury and Planning for the Authority to terminate
the negotiations for Public Private Partnership for which the consultancy had been sought.
The Principal Secretary, The National Treasury and Planning vide letter reference
TNT/PPP/12/8/Vol.I(46) of 22 October, 2022 approved the termination. However, the
Authority had entered into a new agreement with the same consultant under contract
No. KPA/PPP/001/2021-2022/CD: Consultancy Services; Transaction Advisory Services
for Public Private Partnership Operations of Lamu Port Berth 1-3 and Mombasa Second
Container Terminal (CT2). This is a clear indication the Authority had engaged the
consultant to provide same/similar services concurrently thus wasting public resources.

iii. Payment for Services Not Provided

The Authority did not provide evidence of the value obtained from contract No.
KPA/047/2017-2018/CD for consultancy for transaction advisory services for the
operation of the first three berths at Lamu Port and related developments for
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EUROS.695,566 and where full fees were paid. The services were similar to contract No.
KPA/PPP/001/2021-2022/CD: Consultancy Services; Transaction Advisory Services for
Public Private Partnership Operations of Lamu Port Berth 1-3 and Mombasa second
Container Terminal (CT2) of 21 October, 2021 for USD 2,255,700. As at the time of audit
in December, 2022, the Authority had been billed USD 1,094,816 and yet the consultancy
services had stalled and no services had been rendered by the Consultant.

iv. Inconsistent Board Decision on Strategic Port Operations

Review of records revealed that the Cabinet Secretary for Transport, Infrastructure,
Housing and Urban Development and a shipping company signed a Memorandum of
Understanding (MOU) on 16 August, 2020 which allowed the Kenya National Shipping
Line Limited (KNSL) to operate from the Port. Following the signing of the MOU, the Board
identified Container Terminal 2 (CT2) as the area to be allocated to KNSL to operate. The
Government proceeded and allotted Mediterranean Shipping Company (MSC) through a
subsidiary 47% stake at the Kenya National Shipping Line to actualize the handover of
CT2. The Authority having signed a commercial agreement with MSC, proceeded again
to engage a consultant for advisory on Public Private Partnership for the same asset
(CT2).

In the circumstances Authority wastefully, incurred costs estimated at Kshs.100,857,070
(EUROS.695,566 at Kshs.145) and Kshs.142,326,080 (USD1,094,816 at Kshs.130), all
totalling to Kshs.243,183,150 for which no value for money was obtained and is exposed
to losses on litigation for subverting signed agreement with a third party.

3.4. Irregular Engagement of Training Service Providers

During the year under review, an amount of Kshs.28,216,036 was spent on trainings.
However, Management did not provide details of how the trainers and training institutions
were identified, selected, price determined, and engagement done. Further, the Authority
incurred a cost of Kshs.6,031,536 for standard training certification and watch keeping
(STCW) which is offered at Bandari Maritime Academy (formerly a training department of
the Authority) by engaging a private service provider without any justification.

In the circumstances, the propriety of training expenditure of Kshs.28,216,036 could not
be confirmed.

3.5. Unsupported Hire of Commuter Bus Services and Un-Procedural Contract
Undertaking

The administrative expenses of Kshs.4,373,564,000 includes an amount of
Kshs.165,861,000 incurred on hire of commuter bus service, out of which an amount of
Kshs.25,117,200 related to commuter bus service for Nairobi and Naivasha inland
container depots. Review of the service contract dated 26 March, 2021 indicated that
payment would be made once certification of work done was confirmed and approved by
the delegated supervisor. However, Management confirmed and approved bus
worksheets for five (5) months, leaving out seven (7) months for which Kshs.14,651,700
was paid at a rate of Kshs.2,093,100 per month.
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In the circumstances, the accuracy and occurrence of hire of commuter bus service of
Kshs.14,651,700 for the year ended 30 June, 2022 could not be confirmed.

3.6. Unsupported Payment for Hire of Boat Services

The hire of commuter bus services expenditure of Kshs.165,861,000 further includes
Kshs.6,230,551 in respect of provision of boat services for the Authority’s Lamu Port staff
for the months of July, August and September, 2021. However, the payment was not
supported by requisition of services, purpose, route and number of trips taken, rate for
each of the servicers provided and evidence of confirmation and approval of services
rendered before payment.

Further, details on how the service provider was identified, selected, rates for services
determined and engaged through a formal contract which was done in February, 2022
were not provided. In addition, there was no justification for use of the direct procurement
method

In the circumstances, the accuracy, propriety, occurrence and value for money for boat
services of Kshs.6,230,551 could not be confirmed.

3.7. Irregular Sponsorship of Bandari Football Club

The administrative expenses of Kshs.4,373,564,000 also includes an amount of
Kshs.281,879,000 incurred on corporate social responsibility, out of which
Kshs.148,367,830 is in respect of expenditure and sponsorship of Bandari Football Club.
However, Management did not provide a Memorandum of Understanding between the
Authority and the Club.

Review of the football club’s financial statements indicated a revenue of
Kshs.142,775,717 which varies from the total expenditure of Kshs.148,367,830 reported
by the Authority by an unexplained and unreconciled variance of Kshs.5,592,113.

Further, out of the total revenues amount of Kshs.147,523,277 reported in the football
club’s financial statements, an amount of Kshs.142,775,717 (97%) was sponsorship from
the Authority. This is a clear indication that the Club is mainly funded through public
resources as defined by Section 2 of the Public Finance Management Act, 2012 and
therefore should be audited by the Auditor-General.

In the circumstances, the Management was in breach of the law and the accuracy and
completeness of corporate social responsibility expenditure of Kshs.148,367,830 could
not be confirmed.

4. Unsupported Operating Expenses on Cleaning Services at Lamu Port

The statement of profit or loss and other comprehensive income reflects operating
expenses of Kshs.5,271,439,000 as disclosed under Note 10 to the financial statements
out of which Kshs.697,425,000 is in respect of operational/running supplies. Included in
the amount is Kshs.18,503,459 in respect of additional caretaker services paid to two (2)
service providers for cleaning services at Lamu Port. Review of records revealed that the
service providers issued the Authority with invoice No.646 for Kshs.6,000,000 on
22 February, 2022 for additional caretaker services for Lamu Port for 10 months and
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invoice No. 1045 of Kshs.3,816,715 dated 3 November, 2011 for housekeeping and
cleaning services for Lamu for a period of 5 months from June to October, 2021. These
invoices were subsequently settled by the Authority. However, Management did not
provide details of how the service providers were identified, selected and rates for the
services determined. Further, the Local Purchase Orders for the services were issued
after delivery of services to the Authority. The vendors were still providing the services in
Lamu Port without valid contracts as at the time of audit in the month of December, 2022.

In addition, the service providers were reimbursed a total of Kshs.6,847,297 incurred on
purchase of mattresses, bedsheets, food, fresh water, cleaning materials and hire of
cleaners. Review of records revealed that the reimbursement was occasioned by
additional requirements during the COVID-19 pandemic when a directive for curfew was
issued. However, Management did not provide evidence of request and engagement of
the service providers, details of how the process were determined and issuance of
purchase orders for the same.

In the circumstances, the accuracy, occurrence and propriety of expenditure of
Kshs.16,664,012 incurred on landscaping, caretaker and housekeeping services for the
year ended 30 June, 2022 could not be confirmed.

5. Establishment Expenses

The statement of profit or loss and other comprehensive income reflects establishment
expenses of Kshs.18,561,900,000 as disclosed under Note 9 to the financial statements.
The following observations were made:

5.1. Irregular Leased Staff Housing Expenditure

The establishment expenses of Kshs.18,561,900,000 includes an amount of
Kshs.35,275,000 in respect of leased staff housing relating to rent expenses incurred by
the Authority on behalf of Port Police officers station in Mombasa and rent of Port
Management Association of Eastern and Southern Africa offices. Review of records
provided for audit revealed that the Authority based the rent payment for Port Police
officers on a Memorandum of Understanding signed in 2004 when the police officers were
not earning house allowances but were being housed by the Government. However,
following the introduction of house allowances for the officers in 2019, the Authority
continued paying rent for the officers attached to the Port Police Station. This resulted in
double benefit for the officers.

Further, included in the expense is Kshs.1,440,000 in respect of rent paid on behalf of
Port Management Association of Eastern and Southern Africa (PMAESA). However,
Article 11(2) of the Agreement between the Port Management Association of Eastern and
Southern Africa and the Government of Kenya regarding the Headquarters of the
association states that, ‘all cost relating to the establishment and operation of the
Headquarters offices shall be borne by PMAESA.” Management did not explain why the
Authority incurred the rent expense on behalf of PMAESA, contrary to the Agreement.

In the circumstances, the propriety of leased staff housing expenditure of
Kshs.35,275,000 could not be confirmed.
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5.2. Unsupported Duty Travel Expenditure

The establishment expenses of Kshs.18,561,900,000 also includes an amount of
Kshs.402,284,000 in respect of duty travel expenses, out of which an amount of
Kshs.1,172,719 was not supported by approval or activities and schedule or program of
activities to be undertaken. Further, included in the amount is Kshs.629,458 being amount
advanced to a staff for payment of outstanding insurance premiums for the defunct Kenya
Ferry Services Board of Directors. However, no explanation was provided why insurance
premium was being paid in cash and why the same amount was classified as duty travel
expenditure.

In the circumstances, the accuracy and propriety of duty travel expenditure of
Kshs.1,172,719 could not be confirmed.

6. Unsupported Tax Charge Computation

The statement of profit or loss and other comprehensive income reflects tax charge of
Kshs.3,592,225,000 which, as disclosed in Note 18 to the financial statements, is net of
an amount of Kshs.134,519,000 described as tax effect of excess capital allowances over
depreciation. However, the Authority did not provide the capital allowance (wear and tear)
calculation schedule to confirm that the Kenya Ferry Services assets wear and tear
allowance was based on the assets cost since no allowance had been claimed by the
entity which was making loss.

In the circumstances, the accuracy and propriety of income tax expense of
Kshs.3,592,225,000 could not be confirmed.

7. Property, Plant and Equipment

The statement of financial position reflects property, plant and equipment balance of
Kshs.304,367,928,000 as disclosed in Note 11 to the financial statements. The following
observations were made:

7.1. Kenya Ferry Services Absorption

The property, plant and equipment balance of Kshs.304,367,928,000 includes a balance
of Kshs.4,578,589,000 relating to Kenya Ferry Services absorption, being the Net Book
Value (NBV) of transferred assets as indicated under Note 39(v) to the financial
statements which further shows that assets had been recorded at book values. The
absorption of the property, plant and equipment was done using book values instead of
cost and accumulated depreciation thus recognizing the NBV. The disclosure therefore
distorted the information contained in the financial statements since it understated the
cost and accumulated depreciation of assets absorbed from the Kenya Ferry Services.

In the circumstances, the accuracy and completeness of Kenya Ferry Services absorption
balance Kshs.4,578,589,000 could not be confirmed.

7.2. Work-In-Progress — Terminal Operating System Infrastructure

The property, plant and equipment balance of Kshs.304,367,928,000 includes a balance
of Kshs.106,859,219,000 in respect of work in progress, out of which Kshs.192,078,087
is in respect of terminal operating system infrastructure. Review of records provided
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revealed that the asset acquisition was done under contract number KPA/159/2020-
21/1ICT (Contract for implementation of industrial wireless broadband communication
network for Lamu Port) of USD1,121,088 (approximately Kshs.126,727,787) and
KPA/161/2019-20/ICT (contract for the implementation of industrial wireless broadband
communication network for Mombasa Port and Inland Container Depot (ICD) Nairobi of
Kshs.399,514,815). The following observations were made:

7.2.1. Unsupported Service Level Agreement

The contract provided for one-off annual service level agreement at a cost of
Kshs.24,000,000. However, Management did not provide an actual Service Level
Agreement (SLA) between the parties indicating the following:

a) Requirements for the service provider services that will be provisioned to the
Authority.

b) Agreed cost for the requirements for the service provider service.

c) Agreed service targets.

d) Criteria for target fulfilment evaluation.

e) Undertakings (Roles and responsibilities of the Authority).

f)  Undertakings (Roles and responsibilities of the Service Provider).

g) Duration, scope and renewal provisions of this SLA contract

h) Supporting processes, limitations, exclusions penalties for non-attainment of targets
and deviations, among others.

As at the time of audit, Management had not initiated the process of procuring
maintenance and service for the implemented system exposing the same to downtime
and suboptimal utilization of the same.

7.2.2. Unconfirmed Optimal Sustainability of the Network due to Lack of Spares

The Authority implemented a wireless broadband communication network for Nairobi ICD
and Mombasa Port at a cost of Kshs.399,514,815 (VAT inclusive) and Lamu Port at
USD1,121,088 (approx. Kshs.126,727,787), all totalling to Kshs.526,242,602. Review of
the contract documents revealed a supply of minimum spare parts as part of the contract
not adequate to optimally maintain the network in case of equipment failures. However,
the Authority has not engaged the Original Equipment Manufacturer for the network
equipment, their authorized dealers or any other supplier for purposes of provision and
supply of spare parts as and when they are required. This could result in a total shut down
of the system.

In the circumstances, the propriety of the service level agreement cost of
Kshs.24,000,000 and optimal availability of Kshs.526,242,602 wireless broadband
communication network asset could not be confirmed.

8. Non-Disclosure of Contingent Liability

Note 39 to the financial statements reflects related party transactions amounting to
Kshs.3,576,200,000. Additional disclosure on related party transactions under item (i) on
Kenya Railways Corporation (KRC) take or pay agreement indicates that the Authority is
a guarantor for minimum traffic and commits to pay KRC for any shortfall of the required
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cargo traffic. As per the Note the maximum reduction of profit or contingent liability for the
financial year 2021/2022 (six months — January to June, 2022) is USD 2,258,561
(Kshs.293,612,930 estimated at a rate of Kshs.130 to the US Dollar). However, the actual
liability for the 12-month period under review as indicated is USD 4,517,122
(Kshs.587,225,860 estimated at a rate of Kshs.130 to the US Dollar).

Further, the Authority’s audited financial statements for the year ended 30 June, 2021
indicated estimated contingent liability of USD 16,855,393(Kshs.2,191,201,090 estimated
at a rate of Kshs.130 to the US Dollar), bringing the total cumulative contingent liability to
USD 19,113,954 (Kshs.2,484,814,020 estimated at a rate of Kshs.130 to the US Dollar).
However, Management did not explain why the whole amount of contingent liability was
not disclosed in the financial statements.

In the circumstances, the accuracy, completeness and validity of the contingent liability
balance of USD 2,258,561(Kshs.293,612,930 estimated at a rate of Kshs.130 to the US
Dollar) could not be confirmed.

The audit was conducted in accordance with International Standards of Supreme Audit
Institutions (ISSAIs). | am independent of the Kenya Ports Authority Management in
accordance with ISSAI 130 on Code of Ethics. | have fulfilled other ethical responsibilities
in accordance with the ISSAI and in accordance with other ethical requirements
applicable to performing audits of financial statements in Kenya. | believe that the audit
evidence | have obtained is sufficient and appropriate to provide a basis for my qualified
opinion.

Emphasis of Matter
Merger of Kenya Ports Authority and Kenya Ferry Services Limited

| draw your attention to Note 39(v) to the financial statements on related party transactions
which indicates that the functions, assets and liabilities of the Kenya Ferry Services (KFS)
were transferred to the Kenya Ports Authority (KPA) with effect from 1 July, 2021. This
resulted in the creation of Ferry Services and Engineering Department in the Authority’s
structure. Further, all KFS staff were absorbed into the newly approved staff
establishment of KPA.

In addition, all transactions of KFS were reported under KPA with KFS assets and
liabilities recorded using the book values as stated in the audited financial statements for
the year ended 30 June, 2021 pending revaluation of the assets.

My opinion is not qualified in respect of this matter.
Key Audit Matters

Key audit matters are those matters that, in my professional judgment, are of most
significance in the audit of the financial statements. There were no key audit matters to
report in the year under review.
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REPORT ON LAWFULNESS AND EFFECTIVENESS IN USE OF PUBLIC
RESOURCES

Conclusion

As required by Article 229(6) of the Constitution, based on the audit procedures
performed, except for the matters described in the Basis for Conclusion on Lawfulness
and Effectiveness in Use of Public Resources section of my report, | confirm that, nothing
else has come to my attention to cause me to believe that public resources have not been
applied lawfully and in an effective way.

Basis for Conclusion
1. Contract for Provision of Portable Water at Lamu Port

The Authority invited a local supplier to quote for supply of portable water at the Port of
Lamu vide letter ref PSM/CTC/1/01/Vol.1 (044) of 15 October, 2019 under tender number
KPA/044/2019-20/GMID-provision of portable water at Lamu Port. However,
Management did not provide any justification for undertaking the direct procurement as
required by Section 103(2) b of the Public Procurement and Asset Disposal Act, 2015.
The Authority appointed a negotiation committee and the negotiation committee minutes
of 19 December, 2019 stated that ‘the quoted price was Kshs.450 per cubic meter for
volume between 300 cubic meters and 1,200 cubic meters which the committee accepted
and proposed adoption of the negotiation report and award of the tender at the quoted
rate of 450 per cubic meter.

However, the Head of purchase and supply chain through letter reference
PSM/CTC/1/01/Vol.1 (044) Vol.1 to the General Manager Infrastructure and Development
communicated cancellation of the tender due to expiry of tender validity period. Further,
Memo No. 055 2019-20, the professional opinion indicated request for cancellation of
tender which had been negotiated at Kshs.450 per cubic meter due to tender validity
period expiry which was approved by the Managing Director and communicated to the
tenderer vide letter ref. PSM/CTC/1/03 (044) VOL.1 of 27 March, 2020.

Following the cancellation of the first tender, the Head of procurement unit through Memo
No. 134-2020-21 dated 19 May, 2021 requested the Managing Director for approval of
direct procurement citing provision of Section 103(2) of the Public Procurement and Asset
Disposal Act, 2015 which was not applicable to the stated procurement. The request was
approved and the same company whose bid had been cancelled was invited on
3 June, 2021 to quote through tender KPA/203/2020-21/GM - supply of portable water
Lamu Port. This was contrary to Section 103(2) b of the Public Procurement and Asset
Disposal Act, 2015 which in part states that ‘urgency can only be allowed provided that
the circumstances giving rise to the urgency were neither foreseeable by the procuring
entity nor the result of dilatory conduct on its part’.

Further, the bid documents did not require the bidder to provide evidence for qualification
to undertake civil works and electrical works — registration by National Construction
Authority yet the tender document included civil, electrical and building and construction
works.
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Following the invitation, the bidder quoted Kshs.260,796,969 for construction of the water
desalination plant (civil, electrical and building and construction works) and Kshs.1,000
per cubic meter for production, distribution and maintenance of reservoirs and reticulation
pipes. The quoted price was Kshs.650 per cubic meter higher than the price earlier
negotiated of Kshs.450 per cubic meter.

The Authority signed the contract on 14 December, 2021 with the supplier for construction
of a desalination plant at a price of Kshs.260,796,969 at the port of Lamu and for
Kshs.1,000 per cubic meter for production and distribution of the water with a minimum
production of 1,000 cubic meters per day for a period of 15 years. The Management did
not provide any justification and determination of 1,000 cubic meter (1,000,000 liters) of
water quantity per day considering the Lamu port operation has less than 300 staff.

The Authority’s decision to cancel the original contract that had been negotiated and
accepted by the bidder at Kshs.450 per cubic meter will result in a daily loss of
Kshs.650,000 totalling to an annual loss of Kshs.237,250,000 at a 1,000 cubic meter
production.

In the circumstances, the Management was in breach of the law and exposed the
Authority to an estimated Kshs.237,250,000 annual loss for 15 years.

2. Non-Compliance with Gender Composition Requirements

Review of the staff biodata provided revealed that the Authority had a total of 6,755 staff
as at 30 June, 2022 out of whom 5,287 (78%) were of male gender while 1,468 (22%)
were of female gender. This is contrary to Paragraph B.22 (2) of the Public Service
Commission Human Resource Policies and Procedures Manual, 2016 which states that
“the Government will endeavor to have a gender balanced Civil Service by ensuring that
not more than two thirds of positions in its establishment are filled by either gender”.

In the circumstances, Management was in breach of the regulations.

3. Staff Earning Less than One Third of Basic Pay

Review of the payroll data provided revealed that, during the year under review, a total of
388 employees committed their salary beyond the two thirds of the basic, contrary to
Section 19(3) of Employment Act, 2007 which states that employees’ take home salary
must not fall below one third (1/3) of the basic salary. Further, Paragraph C.1(3) of the
Public Service Commission Human Resource Policies and Procedures Manual, 2016
states that Public Officers shall not over-commit their salaries beyond two thirds (2/3) of
their basic salaries and Heads of Human Resource Units should ensure compliance.

In the circumstances, Management was in breach of the law.
4. Non-Compliance with the National Cohesion and Integration Act, 2008

Review of the Authority’s approved staff establishment revealed that the Authority had a
total of 6,755 employees as at 30 June, 2022, out of whom 2,317 (34.3%) were from one
ethnic community. This is contrary to Section 7(2) of the National Cohesion and
Integration Act, 2008 which states that no public establishment shall have more than one
third of its staff from the same ethnic community.
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In the circumstances, Management was in breach of the law.

5. Irregular Procurement of Air Tickets for Volleyball Team to Tunisia

During the year under review, the Authority paid a total of Kshs.2,897,551 (USD 25,035)
to an international airline for procurement of air tickets for the volleyball team to Tunisia
to participate in the 2022 Men’s African Club Championship from 5 May to 18 May, 2022.
The procurement for the tickets was done using the direct procurement method citing
justification of saving on costs considering that there was already a supplier contracted
for the provision of the air travel services for official duty. However, there was no official
documentation on how the airline was engaged. Further, there was no report for the direct
procurement to the Public Procurement Regulatory Authority as required under
Regulation 90(1)(b) of the Public Procurement and Asset Disposal Regulations, 2020.

In the circumstances, Management was in breach of the law.

6. Failure to Conduct a Training Needs Assessment

The statement of profit or loss and other comprehensive income reflects administrative
expenses amounting to Kshs.4,373,564,000 which include training costs of
Kshs.315,142,000 as disclosed in Note 8 to the financial statements. However, no
evidence was provided to indicate that a training needs assessment was conducted in
the previous year and that the trainings undertaken were based on the training needs
assessment.

Further, review of training records provided revealed that out of the Authority’s staff
establishment of 6,755 employees, 1,876 were trained with 181 of them being trained
more than once. However, the mode of selection of the staff to be trained was not
indicated, contrary to Guideline 4.1.1 of the guidelines of managing of training in the public
service on guiding principles in nomination for courses.

In the circumstance, Management was in breach of the regulations.

7. Irregular Execution of Commuter Bus Service Contract for Lamu Port

The administrative expenses of Kshs.4,373,564,000 include hire of commuter bus service
costs of Kshs.165,861,000. The Authority engaged a service provider for provision of
transport services in Lamu Port though direct procurement. However, review of records
provided for audit revealed that the contracted service provider subcontracted third party
bus owners for provision of the service to the Authority. This is a clear indication that the
contracted service provider did not have the capability of provision of the service.

Audit inspection exercise carried out on 5 December, 2022 revealed that one commuter
bus had an insurance certificate that had expired ten (10) days earlier. However, the bus
continued providing transport services to the Lamu Port staff exposing them to risk in
case of an accident.

In the circumstances, Management was in breach of the law and exposed its staff to peril
through use of uninsured means of transport.
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8. Management and Implementation of Civil Works Maintenance

The statement of profit or loss and other comprehensive income reflects operating
expenses amounting to Kshs.5,271,439,000 which, as disclosed in Note 10 to the
financial statements, includes an amount of Kshs.566,958,000 relating to repairs — port
infrastructure. Review of the processes and procedures for maintenance and repairs of
port infrastructure revealed that the works are procured through the use of biennial
contracts for various works which were signed by the Authority in the financial year 2015-
2016. The contracts have been extended due to delays in undertaking a procurement
process to identify and select a new supplier through a competitive process. However,
despite the changes in prices of items quoted and inflation among other factors, the prices
are still in force, an indication of possible inflated prices when the agreements were
signed.

Further, Management did not provide details of how the contractors were selected from
the list of those prequalified to undertake repairs to ensure fairness in distribution of the
works.

In the circumstances, value for money and fairness in distribution of repairs and
maintenance works could not be confirmed.

The audit was conducted in accordance with ISSAI 4000. The standard requires that |
comply with ethical requirements and plan and perform the audit to obtain assurance
about whether the activities, financial transactions and information reflected in the
financial statements are in compliance, in all material respects, with the authorities that
govern them. I believe that the audit evidence | have obtained is sufficient and appropriate
to provide a basis for my conclusion.

REPORT ON EFFECTIVENESS OF INTERNAL CONTROLS, RISK MANAGEMENT
AND GOVERNANCE

Conclusion

As required by Section 7(1)(a) of the Public Audit Act, 2015, based on the audit
procedures performed, except for the matters described in the Basis for Conclusion on
Effectiveness of Internal Controls, Risk Management and Governance section of my
report, | confirm that, nothing else has come to my attention to cause me to believe that
internal controls, risk management and overall governance were not effective.

Basis for Conclusion
1. Irregular Promotions of Staff

Review records provided revealed that the National Treasury through letter ref
No. TNT/CONF/16/01 dated 12 April, 2022 directed the Managing Director to promote a
total of forty-one (41) Management staff. However, it was not clear how the list of staff to
be promoted originated from The National Treasury yet the Kenya Ports Authority Act,
2012 gives powers to the Managing Director and the Board, in consultation with the
Minister responsible for the State Corporation, to make alteration in salaries and other
terms and conditions of service of employees.
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In the circumstances, the Ministry usurped the powers of the Board and directed the
Authority’s Board on managerial decisions.

2. Manual Processing of Revenue Information

During the year under review, the Authority received revenues from pilotage of
Kshs.614,971,000, tug services dues of Kshs.1,792,308,000, mooring of
Kshs.335,639,000, navigational dues of Kshs.264,024,000, port dues of
Kshs.591,804,000 and dockage of Kshs.607,508,000. Review of the revenue generation,
recording and billing of these revenues revealed that the following weaknesses.

a) On provision of services to a vessel by the Authority, details of the services are
recorded manually on pilot log sheets by the pilot attending the vessel. The information
is manually collated and posted in the terminal operating system. The Authority
acquired and still retains and pays annual licenses to Vessel Traffic Management
System (VTS) that should capture the indicated date and the same integrated with the
main financial operating system. However, despite continued maintenance and
payment of annual licenses the VTS does not offer the expected services leaving the
Authority process prone or exposed to errors through manual data capture.

b) The current KPA tariff charges pilotage services per movements of the respective
vessels. However, available information revealed that gas tankers take more time to
navigate and maneuver within the harbor limits. Pilots end up spending more time
providing services to a single Tanker at the expense of others. This is a clear indication
of unfair tariff provision for same service which may result in lost revenue if alternative
charge models, like duration or on hourly basis are not applied.

c) Final billing records provided for audit indicated that some final bills are prepared long
after the vessel has sailed away or departed, contrary to requirement for collection of
all bills before departure by the vessels.

In the circumstances, the Authority’s processes and procedures for pilotage, tug services
dues, mooring, navigational dues, port dues and dockage are weak which exposes the
Institution to errors and losses.

3. Unconfirmed Seaworthiness of Marine Vessels

The Authority took over operation of seven (7) ferries whose hull and machinery value as
per the insurance records provided is Kshs.3,710,829,709 out of which three (3) are over
thirty (30) years old. However, the Management did not provide evidence of
seaworthiness of the marine vessels which are used to ferry citizens across the Likoni
channel.

In the circumstances, the users of the ferries are exposed to risk of loss of life or accident
without compensation.

The audit was conducted in accordance with ISSAI 2315 and ISSAI 2330. The standards
require that | plan and perform the audit to obtain assurance about whether effective
processes and systems of internal control, risk management and overall governance were
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operating effectively, in all material respects. | believe that the audit evidence | have
obtained is sufficient and appropriate to provide a basis for my conclusion.

Responsibilities of Management and the Board of Directors

Management is responsible for the preparation and fair presentation of these financial
statements in accordance with International Financial Reporting Standards and for
maintaining effective internal control as Management determines is necessary to enable
the preparation of financial statements that are free from material misstatement, whether
due to fraud or error and for its assessment of the effectiveness of internal control, risk
management and overall governance.

In preparing the financial statements, Management is responsible for assessing the
Authority’s ability to continue to sustain its services, disclosing, as applicable, matters
related to sustainability of services and using the applicable basis of accounting unless
Management is aware of the intention to terminate the Authority or to cease operations.

Management is also responsible for the submission of the financial statements to the
Auditor-General in accordance with the provisions of Section 47 of the Public Audit Act,
2015.

In addition to the responsibility for the preparation and presentation of the financial
statements described above, Management is also responsible for ensuring that the
activities, financial transactions and information reflected in the financial statements are
in compliance with the authorities which govern them, and that public resources are
applied in an effective way.

The Board of Directors is responsible for overseeing the Authority’s financial reporting
process, reviewing the effectiveness of how Management monitors compliance with
relevant legislative and regulatory requirements, ensuring that effective processes and
systems are in place to address key roles and responsibilities in relation to governance
and risk management, and ensuring the adequacy and effectiveness of the control
environment.

Auditor-General’s Responsibilities for the Audit

The audit objectives are to obtain reasonable assurance about whether the financial
statements as a whole are free from material misstatement, whether due to fraud or error,
and to issue an auditor’s report that includes my opinion in accordance with the provisions
of Section 48 of the Public Audit Act, 2015 and submit the audit report in compliance with
Article 229(7) of the Constitution. Reasonable assurance is a high level of assurance but
IS not a guarantee that an audit conducted in accordance with ISSAIls will always detect
a material misstatement and weakness when it exists. Misstatements can arise from fraud
or error and are considered material if, individually or in the aggregate, they could
reasonably be expected to influence the economic decisions of users taken on the basis
of these financial statements.

In addition to the audit of the financial statements, a compliance audit is planned and
performed to express a conclusion about whether, in all material respects, the activities,
financial transactions and information reflected in the financial statements are in
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compliance with the authorities that govern them and that public resources are applied in
an effective way, in accordance with the provisions of Article 229(6) of the Constitution
and submit the audit report in compliance with Article 229(7) of the Constitution.

Further, in planning and performing the audit of the financial statements and audit of
compliance, | consider internal control in order to give an assurance on the effectiveness
of internal controls, risk management and governance processes and systems in
accordance with the provisions of Section 7(1) (a) of the Public Audit Act, 2015 and submit
the audit report in compliance with Article 229(7) of the Constitution. My consideration of
the internal control would not necessarily disclose all matters in the internal control that
might be material weaknesses under the ISSAIls. A material weakness is a condition in
which the design or operation of one or more of the internal control components does not
reduce to a relatively low level the risk that misstatements caused by error or fraud in
amounts that would be material in relation to the financial statements being audited may
occur and not be detected within a timely period by employees in the normal course of
performing their assigned functions.

Because of its inherent limitations, internal control may not prevent or detect
misstatements and instances of non-compliance. Also, projections of any evaluation of
effectiveness to future periods are subject to the risk that controls may become
inadequate because of changes in conditions, or that the degree of compliance with the
policies and procedures may deteriorate.

As part of an audit conducted in accordance with ISSAIs, | exercise professional
judgement and maintain professional skepticism throughout the audit. | also:

e Identify and assess the risks of material misstatement of the financial statements,
whether due to fraud or error, design and perform audit procedures responsive to
those risks, and obtain audit evidence that is sufficient and appropriate to provide a
basis for my opinion. The risk of not detecting a material misstatement resulting from
fraud is higher than for one resulting from error, as fraud may involve collusion,
forgery, intentional omissions, misrepresentations, or the override of internal control.

e Evaluate the appropriateness of accounting policies used and the reasonableness of
accounting estimates and related disclosures made by the Management.

e Conclude on the appropriateness of the Management’s use of the going concern basis
of accounting and, based on the audit evidence obtained, whether a material
uncertainty exists related to events or conditions that may cast significant doubt on
the Authority’s ability to continue to sustain its services. If | conclude that a material
uncertainty exists, | am required to draw attention in the auditor’s report to the related
disclosures in the financial statements or, if such disclosures are inadequate, to modify
my opinion. My conclusions are based on the audit evidence obtained up to the date
of my audit report. However, future events or conditions may cause the Authority to
cease to sustain its services.

e Evaluate the overall presentation, structure and content of the financial statements,
including the disclosures, and whether the financial statements represent the
underlying transactions and events in a manner that achieves fair presentation.
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e Obtain sufficient appropriate audit evidence regarding the financial information and
business activities of the Authority to express an opinion on the financial statements.

e Perform such other procedures as | consider necessary in the circumstances.

| communicate with the Management regarding, among other matters, the planned scope
and timing of the audit and significant audit findings, including any significant deficiencies
in internal controls that are identified during the audit.

| also provide Management with a statement that | have complied with relevant ethical
requirements regarding independence and to communicate with them all relationships
and other matters that may reasonably be thought to bear on my independence, and
where applicable, related safeguards.

CPA Nancy Gathungu, CBS
AUDITOR-GENERAL

Nairobi

15 June, 2023
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