REPORT OF THE AUDITOR-GENERAL ON NATIONAL WATER HARVESTING AND
STORAGE AUTHORITY FOR THE YEAR ENDED 30 JUNE, 2022

PREAMBLE

| draw your attention to the contents of my report which is in three parts:

A. Report on the Financial Statements that considers whether the financial statements
are fairly presented in accordance with the applicable financial reporting framework,
accounting standards and the relevant laws and regulations that have a direct effect
on the financial statements.

B. Report on Lawfulness and Effectiveness in Use of Public Resources which considers
compliance with applicable laws, regulations, policies, gazette notices, circulars,
guidelines and manuals and whether public resources are applied in a prudent,
efficient, economic, transparent and accountable manner to ensure Government
achieves value for money and that such funds are applied for the intended purpose.

C. Report on Effectiveness of Internal Controls, Risk Management and Governance
which considers how the entity has instituted checks and balances to guide internal
operations. This responds to the effectiveness of the governance structure, the risk
management environment and the internal controls, developed and implemented by
those charged with governance for orderly, efficient and effective operations of the
entity.

An unmodified opinion does not necessarily mean that an entity has complied with all
relevant laws and regulations and that its internal controls, risk management and
governance systems are properly designed and were working effectively in the financial
year under review.

The three parts of the report are aimed at addressing the statutory roles and
responsibilities of the Auditor-General as provided by Article 229 of the Constitution, the
Public Finance Management Act, 2012 and the Public Audit Act, 2015. The three parts of
the report, when read together constitute the report of the Auditor-General.

REPORT ON THE FINANCIAL STATEMENTS
Qualified Opinion

| have audited the accompanying financial statements of National Water Harvesting and
Storage Authority set out on pages 1 to 39 which comprise of the statement of financial
position as at 30 June, 2022, and the statement of financial performance, statement of
changes in net assets, statement of cash flows and statement of comparison of budget
and actual amounts for the year then ended, and a summary of significant accounting
policies and other explanatory information in accordance with the provisions of Article 229
of the Constitution of Kenya and Section 35 of the Public Audit Act, 2015. | have obtained
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all the information and explanations which, to the best of my knowledge and belief, were
necessary for the purpose of the audit.

In my opinion, except for the effect of the matters described in the Basis for Qualified
Opinion section of my report, the financial statements present fairly, the financial position
of National Water Harvesting and Storage Authority as at 30 June, 2022, and of its
financial performance and its cash flows for the year then ended, in accordance with
International Public Sector Accounting Standards (Accrual Basis) and comply with the
Water Act, 2016 and Public Finance Management Act, 2012.

Basis for Qualified Opinion
1. Parcels of Land Without Ownership Documents

The statement of financial position reflects property, plant and equipment balance of
Kshs.33,374,314,188 which as reflected in Note 24 to the financial statements includes
an amount of Kshs.4,634,900,000 relating to ninety-three (93) parcels of land. However,
fourteen parcels have been encroached.

Further, out of Kshs.4,634,900,000, only land valued at an amount of Kshs.1,040,500,000
have ownership documents leaving a balance of land valued at Kshs.3,594,400,000 with
no ownership documents.

In the circumstances, accuracy, completeness and ownership of land amounting to
Kshs.4,634,900,000 could not be confirmed.

2. Anomalies in Legal Expenses
2.1 Unsupported Payments of Legal Fees to Auctioneers

The statement of financial performance reflects use of goods and services amount of
Kshs.284,633,786 and as disclosed in Note 10 to the financial statements which includes
Kshs.57,532,652 in respect to legal fees. Review of legal expenses revealed that
expenditure amounting to Kshs.7,756,934 was paid out to seven (7) auctioneers as a
result of court cases arising from non-payment of pending bills by suppliers. However,
these payments were made without a budget, supporting documents and authority from
the parent Ministry.

2.2 Over-Expenditure in Legal Expenses

The statement of financial performance reflects use of goods and services amount of
Kshs.284,633,786 and as disclosed in Note 10 to the financial statements which includes
legal fees amounting to Kshs.57,532,652(2021:13,667,524). Review of legal expenses
revealed that the Authority exceeded the allocated budgeted amounts of
Kshs.13,150,000 to Kshs.57,532,652 resulting to an unexplained variance of
Kshs.44,382,652.

In the circumstances, accuracy, completeness and regularity of legal fees amounting to
Kshs.57,532,652 could not be confirmed.
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3. Trade and other Payables from Exchange Transactions
3.1 Long Outstanding Trade Payables

The statement of financial position reflects trade and other payables from exchange
transactions balance of Kshs.1,456,667,907 as disclosed in Note 26 to the financial
statement. Included in in the balance is an amount of Kshs.866,566,153 which relates to
trade payables out of which amounts of Kshs.8,577,882 and Kshs.553,149,189 all totaling
to Kshs.561,727,071 have remained outstanding for more than 60 and 90 days,
respectively. Further, some of the trade payables date back to the year 2016 and are now
over six (6) years old. Further, no statements or acknowledgment from the creditors were
presented for audit.

In the circumstances, accuracy, and completeness of the trade payables balance of
Kshs.866,566,153 could not be confirmed.

3.2. Long Outstanding Retention Held on Behalf of Suppliers

Note 26 to the financial statements reflects a trade and other payables from exchange
transaction balance of Kshs.1,456,667,907 which includes an amount of
Kshs.555,583,746 in respect of retention monies held on behalf of suppliers. These are
monies deducted from contractors and deposited to the retention account. Review of the
retention account as disclosed under Note 20(b) revealed a balance of Kshs.117,403,192
resulting to an unexplained variance of Kshs.438,180,554 an indication that retention
moneys have been utilized for other activities. However, Management did not explain how
the retention monies will be settled as and when they fall due.

In the circumstances, accuracy and completeness of the retention monies amounting to
Kshs.555,583,746 could not be confirmed.

3.3 Long Outstanding Advance Payments

Note 26 to the financial statements reflects trade and other payables from exchange
transaction balance of Kshs.1,456,667,907 out of which an amount of Kshs.30,310,302
relates to advance payments by customers. However, the advance payments totalling to
Kshs.30,310,302 have been outstanding for over ninety (90) days and no evidence of
business development projects status report was provided for audit.

In the circumstances, accuracy, completeness, and propriety of advance payments
amounting to Kshs.30,310,302 could not be confirmed.
3.4. Long Outstanding Third-Party Payments

The statement of financial position reflects a trade and other payables from exchange
transaction balance of Kshs.1,456,667,907 and as disclosed under Note 26 which
includes Kshs.3,617,599 that relates to third party payments such as income tax
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deduction on consultancies, VAT Withheld, PAYE, NSSF, NHIF, employee Sacco
deductions and other salary deductions that have been outstanding and have not been
remitted to the relevant authorities for over 6 years. Further, no supporting documents for
the deductions were provided for audit.

In the circumstances, accuracy, completeness, and propriety of trade payables in respect
of third-party payments amounting to Kshs.3,617,599 could not be confirmed.

4. Long Outstanding Reconciling Items

The statement of financial position reflects cash and cash equivalent balance of
Kshs.569,834,241 as disclosed in Note 20 to the financial statements. Review of the bank
reconciliation statements revealed unposted and undercast items in the cash book from
prior years that have not been reconciled as shown below.

Amount

Account Outstanding

Account Name No. Description (Kshs.)
Special Account 1114279978 | Unposted Items-June 2016 2,133,280
Development Account | 1114280593 | Unposted Items-June 2009 24,671,142
Recurrent Account 1114280488 | Cashbook Undercast 1,956,997
Recurrent Account 1114280488 | Unposted Items 2006-2009 5,056,008
Special Account 1114279978 | Unposted Items 2,133,280

In the circumstances, the accuracy and completeness of the cash and cash equivalent
balance of Kshs.569,834,241 could not be confirmed.

5. Material Uncertainty Related to Sustainability of Services

The statement of financial performance reflects deficit for the year of Kshs.2,997,114,587
(2021: deficit 569,703,026). The Authority recorded accumulated deficit of
Kshs.4,266,117,051 from deficit of Kshs.1,269,002,463 recorded in the year 2021.
Further, although the current liabilities of Kshs.1,442,068,463 do not exceed the current
assets of Kshs.1,646,308,364, the receivables from exchange transactions balance of
Kshs.1,002,170,075 includes trade receivables totalling to Kshs.961,867,363 that are
over sixty (60) days old and are therefore not considered as current assets.

This material uncertainty in relation to sustainability of services and mitigating measures
to reverse the undesirable precarious financial position have not been disclosed in the
financial statements.

The audit was conducted in accordance with International Standards of Supreme Audit
Institutions (ISSAIs). | am independent of the National Water Harvesting and Storage
Authority Management in accordance with ISSAI 130 on Code of Ethics. | have fulfilled
other ethical responsibilities in accordance with the ISSAI and in accordance with other
ethical requirements applicable to performing audits of financial statements in Kenya. |
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believe that the audit evidence | have obtained is sufficient and appropriate to provide a
basis for my qualified opinion.

Emphasis of Matter

Litigation Expenses as Contingent Liabilities

Note 31 to the financial statements reflects a balance of 328,668,387 as contingent
liabilities in respect of court judgements, arbitral awards and legal fees. A sample of four
(4) cases audited revealed that the authority incurred unnecessary litigation interest of
Kshs.87,186,779 against the principal amounts of Kshs.106,084,855 which is 82% of the
principal amount. Continued payments of litigation interest will adversely affect the
operations of the Authority.

In the circumstance, my opinion is not modified in respect of this matter.
Key Audit Matters

Key audit matters are those matters that, in my professional judgment, are of most
significance in the audit of the financial statements. There were no key audit matters to
report in the year under review.

Other Matter
Unresolved Prior Year Issues

In the audit report of the previous year, several issues were raised under the Report on
Lawfulness and Effectiveness in Use of Public Resources, and Report on Effectiveness
of Internal Controls, Risk Management and Governance. However, these issues remain
unresolved contrary to Section 149(2)(I) of the Public Finance Management Act, 2012
which require the Accounting Officers designated to try to resolve any issues resulting
from an audit that remain outstanding.

REPORT ON LAWFULNESS AND EFFECTIVENESS IN USE OF PUBLIC
RESOURCES

Conclusion

As required by Article 229(6) of the Constitution, based on the audit procedures performed,
except for the matters described in the basis for Conclusion on Lawfulness and
Effectiveness in Use of Public Resources section of my report, | confirm that nothing else
has come to my attention to cause me to believe that public resources have not been
applied lawfully and in an effective way.
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Basis for Conclusion
1. Overcommitment of Salaries above 2/3 Limit

Review of the payroll data for financial year 2021-2022 revealed some employees’
deductions did not conform to the two-thirds (2/3) limit with the highest number of eight
officers being reported in the month of December 2021.

This is contrary to Human Resource Management policies and Procedures of February
2022 section 3.4.6 which stipulates that employees of the Authority shall not over commit
their salaries beyond two thirds (2/3) of their basic salaries and the Officer responsible for
Human Resource Management should ensure compliance.

In the circumstances, Management was in breach of the law.
2. Budget Over-Expenditure

The statement of comparison of budget and actual amounts reflects final budget and
actual on comparable basis amounts of Kshs.483,000,000 and Kshs.508,927,112
respectively, resulting to over-funding amounting to Kshs.25,927,112 or 5% of the budget.
However, the Authority spent an amount of Kshs.3,506,041,699 against budgeted
expenditure amount of Kshs.483,000,000 resulting to an over-expenditure of
Kshs.3,023,041,699 or 626 % of the budget. The Authority operated over and above the
approved budget for the year contrary to the Appropriation Act, 2018, the Supplementary
Appropriation Act, 2018 and Section 43 (b) of Public Finance Management Regulations,
2015 which provides that an Accounting Officer shall ensure that public funds entrusted
to their care are applied for purposes for only which they were intended and appropriated
by the National Assembly.

In the circumstances, Management was in breach of the law.

The audit was conducted in accordance with ISSAI 4000. The standard requires that |
comply with ethical requirements and plan and perform the audit to obtain assurance
about whether the activities, financial transactions and information reflected in the
financial statements are in compliance, in all material respects, with the authorities that
govern them. | believe that the audit evidence | have obtained is sufficient and appropriate
to provide a basis for my conclusion.

REPORT ON EFFECTIVENESS OF INTERNAL CONTROLS, RISK MANAGEMENT
AND GOVERNANCE

Conclusion

As required by Section 7(1)(a) of the Public Audit Act, 2015, based on the audit
procedures performed, except for the matters described in the basis for Conclusion on
Effectiveness of Internal Controls, Risk Management and Governance section of my
report, | confirm that nothing else has come to my attention to cause me to believe that
internal controls, risk management and overall governance were not effective.
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Basis for Conclusion
1. Non-Renewal of Lease Agreements

The Authority entered into a lease agreement with the Nairobi water and sewerage
Company limited on 1 December, 2016 for a period of five (5) years. This lease agreement
expired on 1 December, 2021. The Authority also entered into another agreement with
the Board of Trustees of the National Environment Trust Fund on 5 December, 2017
which also expired in December, 2022. However, there was no evidence of renewal of
the contracts for the two (2) tenants while the tenants are still in the premises.

In the circumstances, there is possibility of loss of funds due to lack of enforcing lease
agreement.

2. Un-Approved Board Charter

Review of the board records revealed that the Authority has an unapproved board charter.
This is contrary to Mwongozo Parameter 1.11 which states that the Board should develop
and adopt a Board Charter that defines the role, responsibilities and functions of the Board
in the governance of the organization.

In the circumstances, the effectiveness of governance system in the Authority could not
be confirmed.

3. Lack of a Transport Policy

Review of transport operations in the Authority revealed that the Authority does not
operate an approved Transport Policy contrary to the human resource policies and
procedures manual and best practice. This is contrary to Section 68 2(b) of the Public
Finance Management Act, 2012 which requires that an accounting officer should ensure
that the entity keeps financial, accounting and other records that comply with the act and
which can support all the payments and activities undertaken.

In the circumstances, efficiency and effectiveness of the transport systems could not be
confirmed.

4. Lack of a Risk Management Policy

Review of the internal controls and strategies of the Authority revealed that the Authority
had no Risk Management Policy in place to guide in the risk ranking of all the functions
of the authority. This is contrary to The Public Finance Management (National
Government Regulations) 2015 that under Regulation 165. (1) states that the Accounting
Officer shall ensure that the national government entity develop risk management
strategies, which include fraud prevention mechanism; and a system of risk management
and internal control that builds robust business operations

In the circumstances, risk management strategies used in effecting internal controls could
not be confirmed.
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5. Lack of a Disaster Recovery Plan

Review of the security processes and strategies revealed that the Authority had no
Disaster Recovery Plan in both hard and soft copy. The Authority is thus exposed to loss
of data and information system in case of an external attack on its system which will result
to disruption of the systems and data loss.

In the circumstances, safety of the Authority’s data and information system could not be
confirmed.

6. Lack of a Policy Document in the Business Development Unit

Review of the Business Development Unit records revealed that the Authority does not
have a policy document to guide the operations of the Business Development Unit. This
is contrary to Regulation 165 (1) of the Public Finance Management Regulations of 2015
which states that the Accounting Officer shall ensure that the national government entity
develops a system of risk management and internal control that builds robust business
operations.

In the circumstances, risk management and internal control that builds robust business
operations controls could not be confirmed.

The audit was conducted in accordance with ISSAI 2315 and ISSAI 2330. The standards
require that | plan and perform the audit to obtain assurance about whether effective
processes and systems of internal control, risk management and overall governance were
operating effectively, in all material respects. | believe that the audit evidence | have
obtained is sufficient and appropriate to provide a basis for my conclusion.

Responsibilities of Management and Board of Directors

Management is responsible for the preparation and fair presentation of these financial
statements in accordance with International Public Sector Accounting Standards (Accrual
Basis) and for maintaining effective internal control as Management determines is
necessary to enable the preparation of financial statements that are free from material
misstatement, whether due to fraud or error and for its assessment of the effectiveness
of internal control, risk management and overall governance.

In preparing the financial statements, Management is responsible for assessing the
Authority’s ability to continue to sustain its services, disclosing, as applicable, matters
related to sustainability of services and using the applicable basis of accounting unless
Management is aware of the intention to terminate the Authority or to cease operations.

Management is also responsible for the submission of the financial statements to the
Auditor-General in accordance with the provisions of Section 47 of the Public Audit Act,
2015.

In addition to the responsibility for the preparation and presentation of the financial
statements described above, Management is also responsible for ensuring that the
activities, financial transactions and information reflected in the financial statements are
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in compliance with the authorities which govern them, and that public resources are
applied in an effective way.

The Board of Directors is responsible for overseeing the Authority’s financial reporting
process, reviewing the effectiveness of how the Management monitors compliance with
relevant legislative and regulatory requirements, ensuring that effective processes and
systems are in place to address key roles and responsibilities in relation to governance
and risk management, and ensuring the adequacy and effectiveness of the control
environment.

Auditor-General’s Responsibilities for the Audit

The audit objectives are to obtain reasonable assurance about whether the financial
statements as a whole are free from material misstatement, whether due to fraud or error,
and to issue an auditor’s report that includes my opinion in accordance with the provisions
of Section 48 of the Public Audit Act, 2015 and submit the audit report in compliance with
Article 229(7) of the Constitution. Reasonable assurance is a high level of assurance, but
is not a guarantee that an audit conducted in accordance with ISSAIs will always detect
a material misstatement and weakness when it exists. Misstatements can arise from fraud
or error and are considered material if, individually or in the aggregate, they could
reasonably be expected to influence the economic decisions of users taken on the basis
of these financial statements.

In addition to the audit of the financial statements, a compliance audit is planned and
performed to express a conclusion about whether, in all material respects, the activities,
financial transactions and information reflected in the financial statements are in
compliance with the authorities that govern them and that public resources are applied in
an effective way, in accordance with the provisions of Article 229(6) of the Constitution
and submit the audit report in compliance with Article 229(7) of the Constitution.

Further, in planning and performing the audit of the financial statements and audit of
compliance, | consider internal control in order to give an assurance on the effectiveness
of internal controls, risk management and overall governance processes and systems in
accordance with the provisions of Section 7(1 (a) of the Public Audit Act, 2015 and submit
the audit report in compliance with Article 229(7) of the Constitution. My consideration of
the internal control would not necessarily disclose all matters in the internal control that
might be material weaknesses under the ISSAIls. A material weakness is a condition in
which the design or operation of one or more of the internal control components does not
reduce to a relatively low level the risk that misstatements caused by error or fraud in
amounts that would be material in relation to the financial statements being audited may
occur and not be detected within a timely period by employees in the normal course of
performing their assigned functions.

Because of its inherent limitations, internal control may not prevent or detect
misstatements and instances of non-compliance. Also, projections of any evaluation of
effectiveness to future periods are subject to the risk that controls may become
inadequate because of changes in conditions, or that the degree of compliance with the
Authority’s policies and procedures may deteriorate.
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As part of an audit conducted in accordance with ISSAIs, | exercise professional
judgement and maintain professional skepticism throughout the audit. | also:

Identify and assess the risks of material misstatement of the financial statements,
whether due to fraud or error, design and perform audit procedures responsive to
those risks, and obtain audit evidence that is sufficient and appropriate to provide a
basis for my opinion. The risk of not detecting a material misstatement resulting from
fraud is higher than for one resulting from error, as fraud may involve collusion,
forgery, intentional omissions, misrepresentations, or the override of internal control.

Evaluate the appropriateness of accounting policies used and the reasonableness of
accounting estimates and related disclosures made by the Management.

Conclude on the appropriateness of the Management’s use of the applicable basis of
accounting and, based on the audit evidence obtained, whether a material uncertainty
exists related to events or conditions that may cast significant doubt on the Authority’s
ability to continue to sustain its services. If | conclude that a material uncertainty exists,
| am required to draw attention in the auditor’s report to the related disclosures in the
financial statements or, if such disclosures are inadequate, to modify my opinion. My
conclusions are based on the audit evidence obtained up to the date of my audit
report. However, future events or conditions may cause the Authority to cease to
continue to sustain its services.

Evaluate the overall presentation, structure and content of the financial statements,
including the disclosures, and whether the financial statements represent the
underlying transactions and events in a manner that achieves fair presentation.

Obtain sufficient appropriate audit evidence regarding the financial information and
business activities of the Authority to express an opinion on the financial statements.

Perform such other procedures as | consider necessary in the circumstances.

| communicate with the Management regarding, among other matters, the planned scope
and timing of the audit and significant audit findings, including any significant deficiencies
in internal control that are identified during the audit.

| also provide Management with a statement that | have complied with relevant ethical
requirements regarding independence and to communicate with them all relationships
and other matters that may reasonably be thought to bear on my independence, and
where applicable, related safeguards.

CPA Nancy Gathungu, CBS

AUDITOR-GENERAL

Nairobi
14 June, 2023
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