REPORT OF THE AUDITOR-GENERAL ON SOUTH NYANZA SUGAR COMPANY
LIMITED FOR THE YEAR ENDED 30 JUNE, 2022

PREAMBLE
| draw your attention to the contents of my report which is in three parts:

A. Report on the Financial Statements that considers whether the financial statements
are fairly presented in accordance with the applicable financial reporting framework,
accounting standards and the relevant laws and regulations that have a direct effect
on the financial statements.

B. Report on Lawfulness and Effectiveness in Use of Public Resources which considers
compliance with applicable laws, regulations, policies, gazette notices, circulars,
guidelines and manuals and whether public resources are applied in a prudent,
efficient, economic, transparent and accountable manner to ensure Government
achieves value for money and that such funds are applied for intended purpose.

C. Report on Effectiveness of Internal Controls, Risk Management and Governance
which considers how the entity has instituted checks and balances to guide internal
operations. This responds to the effectiveness of the governance structure, the risk
management environment and the internal controls developed and implemented by
those charged with governance for orderly, efficient and effective operations of the
entity.

An unmodified opinion does not necessarily mean that an entity has complied with all
relevant laws and regulations and that its internal controls, risk management and
governance systems are properly designed and were working effectively in the financial
year under review.

The three parts of the report are aimed at addressing the statutory roles and
responsibilities of the Auditor-General as provided by Article 229 of the Constitution, the
Public Finance Management Act, 2012 and the Public Audit Act, 2015. The three parts
of the report, when read together constitute the report of the Auditor-General.

REPORT ON THE FINANCIAL STATEMENTS
Qualified Opinion

| have audited the accompanying financial statements of South Nyanza Sugar Company
Limited set out on pages 1 to 47, which comprise the statement of financial position as
at 30 June, 2022 and the statement of profit or loss and other comprehensive income,
statement of changes in equity, statement of cash flows and statement of comparison of
budget and actual amounts for the year then ended and a summary of significant
accounting policies and other explanatory information in accordance with the provisions
of Article 229 of the Constitution of Kenya and Section 35 of the Public Audit Act, 2015. |
have obtained all the information and explanations which, to the best of my knowledge
and belief, were necessary for the purpose of the audit.

In my opinion, except for the effect of the matters described in the Basis for Qualified
Opinion section of my report, the financial statements present fairly, in all material
respects, the financial position of the South Nyanza Sugar Company Limited as at
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30 June, 2022 and of its financial performance and its cash flows for the year then ended,
in accordance with International Financial Reporting Standards and comply with the
Companies Act, 2015 and the Public Finance Management Act, 2012.

Basis for Qualified Opinion
1. Trade and Other Receivables

The statement of financial position and as disclosed in Note 18 to the financial statements,
reflects trade and other receivables net balance of Kshs.32,648,000. However, the
following unsatisfactory matters were noted:

1.1 Unsupported and Long Outstanding Debtors

The trade and other receivables balance includes gross other debtors balance of
Kshs.200,384,847,000 out of which, Kshs.2,191,000 and Kshs.43,070,000 were in
respect of long outstanding staff debtors and medical insurance claims receivable
respectively.

The trade and other receivables also includes deposits with suppliers gross balance of
Kshs.112,494,000 out of which, Kshs.44,123,000 was held by a company, being
advocates deposit for the decretal sums and interest together with taxed costs in joint
interest earning account. However, included in the advocates deposits is an amount of
Kshs.25,141,000 whose existence could not be confirmed since Management did not
provide relevant documents to support the amount.

In the circumstances, the recoverability of the long outstanding receivables could not be
confirmed. In addition, the existence of the advocates deposits of Kshs.25,141,000 could
not be confirmed.

1.2 Undisclosed Receivables Relating to Staff on Secondment

The trade and other receivables net balance of Kshs.32,648,000 excludes an amount of
Kshs.9,999,000 relating to staff costs in respect of two (2) employees who were seconded
to Agriculture and Food Authority and Muhoroni Sugar Company. Although Muhoroni
Sugar Company Limited (in Receivership) had made a written commitment vide letter
Ref:MUSCO/JRM/04/2022 dated 5 April, 2022 to reimburse Kshs.6,899,000 to the
Company, the amount had not been received as at 30 June, 2022. The amount receivable
from Agriculture and Food Authority of Kshs.3,101,000 had also not been received as 30
June, 2022.

In the circumstances, the accuracy and completeness of trade and other receivables
balance could not be confirmed.

The audit was conducted in accordance with International Standards of Supreme Audit
Institutions (ISSAIs). | am independent of the South Nyanza Sugar Company Limited
Management in accordance with ISSAI 130 on Code of Ethics. | have fulfilled other ethical
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responsibilities in accordance with the ISSAI and in accordance with other ethical
requirements applicable to performing audits of financial statements in Kenya. | believe
that the audit evidence | have obtained is sufficient and appropriate to provide a basis for
my qualified opinion.

Material Uncertainty Related to Going Concern

| draw attention to Note 4 to the financial statements which indicates that the Company
incurred a net loss after tax amounting to Kshs.505,009,000 (2021: Kshs.1,343,115,000)
during the year and had accumulated losses of Kshs.8,145,750,000 as at 30 June, 2022
(2021: Kshs.7,628,915,000). In addition, the Company’s current liabilities of
Kshs.7,559,409,000 exceeded its current assets of Kshs.868,051,000, resulting in a
negative working capital of Kshs.6,691,358,000 (2021 - Kshs.6,509,515,000). These
conditions indicate existence of a material uncertainty, which may cast significant doubt
on the Company’s ability to continue as a going concern. The Management indicated that
the Company’s future depended on the ongoing major rehabilitation of the factory which
is expected to increase efficiency.

My opinion is not modified in respect of this matter
Key Audit Matters

Key audit matters are those matters that, in my professional judgment, are of most
significance in the audit of the financial statements. There were no key audit matters to
report in the year under review.

Other Matter

1. Budgetary Control and Performance

The statement of comparison of budget and actual amounts reflects final receipts budget
and actual on comparable basis of Kshs.4,551,345,000 and Kshs.3,635,183,000
respectively, resulting to under-performance of Kshs.916,163,000 or 20% of the budget.

In the circumstances, the under-performance affected the planned activities and may
have impacted negatively on service delivery to the public.

2. Unresolved Prior Year Matters

In the audit report of the previous year, several issues were raised under the Report on
Financial Statements and the Report on Lawfulness and Effectiveness in Use of Public
Resources. However, the Management did not resolve the issues. In addition, the issues
were not disclosed in the format prescribed in the Annual Financial Reporting Template
for state corporations.
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3. Other Information

The Directors are responsible for the other information, which comprises the Report of
the Managing Director, Statement of Company’s Performance against the Predetermined
Objectives, Statement of Corporate Governance and Management Discussion and
Analysis. The other information does not include the financial statements and my auditor’s
report thereon.

My opinion on the financial statements does not cover the other information and | do not
express any form of assurance or conclusion thereon.

REPORT ON LAWFULNESS AND EFFECTIVENESS IN USE OF PUBLIC
RESOURCES

Conclusion

As required by Article 229(6) of the Constitution, based on the audit procedures
performed, except for effect of the matters described in the Basis for Conclusion on
Lawfulness and Effectiveness in Use of Public Resources section of my report, | confirm
that, nothing else has come to my attention to cause me to believe that public resources
have not been applied lawfully and in an effective way.

Basis for Conclusion
1. Rendement (Yield) Below the Industry Standards

The statement of profit or loss and other comprehensive income reflects gross sales
amount of Kshs.4,216,916,000. However, records provided for audit indicated that the
Company Milled 497,551 tonnes of cane during the year under review and produced
42,104 tonnes of sugar bagged, resulting to a rendement of 8.6% of the produced sugar.
Although there was marked improvement in rendement in the last three (3) years, the
8.6% was below the recommended industry standard of 10%.

In the circumstances, the efficiency of the factory was below the standards set by the
industry.

2. Failure to Settle Long Outstanding Trade and Other Payables

The statement of financial position reflects trade and other payables balance of
Kshs.6,181,095,000 which, according to the aging analysis provided for audit, includes a
balance of Kshs.5,074,724,000 comprising of trade payables and other payables and
accrued expenses of Kshs.242,836,000 and Kshs.4,831,888,000 respectively, that had
been outstanding for a period of over 120 days. This was contrary to the provisions of
The National Treasury Circular No. 7/2021, which requires that in order to ensure that
there is no accrual in payment arrears (pending bills), accounting officers should ensure
that carryover payments emanating from the 2020/2021 financial year are treated as a
first charge against the budgetary allocation before entering into any new commitments.
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In the circumstances, the Management was in breach of the Treasury Circular No. 7/2021.
In addition, the Company may incur losses in form of fines or penalties in case of
litigations due to the long outstanding debts.

3. Employee Benefit Expenses and Human Resource Management

Note 12 to the financial statements reflects employee benefits expense of
Kshs.956,902,000. However, audit of the expenditure and examination of the Company’s
personnel records revealed the following unsatisfactory matters:

3.1 Employees in Acting Capacity

The employee benefits expense of Kshs.956,902,000 includes acting allowance
amounting to Kshs.21,143,000 in respect of employees who had served in an acting
capacity for more than six (6) months without confirmation or advertisement of vacancies.
This was contrary to Section 34(3) of the Public Service Commission Act, 2017, which
provides that an officer may be appointed in an acting capacity for a period of at least
thirty days but not exceeding a period of six months. The Management attributed the
failure to appoint the employees in substantive positions to the instructions issued by the
Ministry of Agriculture, Livestock, Fisheries and Co-operatives through circular Ref:
MOEALF&C/CS/ADM/30 dated 7 July, 2020, to the sugar millers that they should not hire
any new employees or effect any new promotions or offer additional benefits other than
what existing staff were then entitled to.

In the circumstances, Management was in breach of the law.
3.2 Engagement of Casual Employees

The employee benefits expense of Kshs.956,902,000 includes an expenditure of
Kshs.101,429,000 incurred on payment of wages for seven hundred and fifty-eight (758)
casual employees in various departments, who had worked continuously for a period of
12 months from July, 2021 to June, 2022. This was contrary to Paragraph 1.14 (ii) of the
South Nyanza Sugar Company Limited Staff Administrative Code, revised 2007, which
states that casual labour may be hired for a period not exceeding ninety (90) days
continuously. The Management indicated that they relied on casuals because the
Government had frozen recruitment of new staff in 2017.

In the circumstances, the Company was in breach of the South Nyanza Sugar Company
Limited Staff Administration Code, Revised 2007.

3.3 Violation of One Third Basic Salary Rule

An analysis of the payroll for permanent staff for the month of June, 2022 revealed that
thirty (30) employees received net salaries that were below one third of their respective
basic salaries. This was contrary to the provisions of Section 19(3) of the Employment
Act, 2007, which states that without prejudice to any right of recovery of any debt due,
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and notwithstanding the provisions of any other written law, the total amount of all
deductions which under the provisions of subsection (1), may be made by an employer
from the wages of his employee at any one time shall not exceed two-thirds of such wages
or such additional or other amount as may be prescribed by the Minister either generally
or in relation to a specified employer or employee or class of employers or employees or
any trade or industry.

In the circumstances, Management was in breach of the law.
3.4 Non-Compliance with the Law on Ethnic Composition of Staff

Review of the staff establishment for the year under review revealed that 86% of the
Company’s staff were from the same ethnic community. This was contrary the provisions
of Section 7(1) and (2) of the National Cohesion and Integration Act, 2008, which
stipulates that all public establishment shall seek to represent the diversity of the people
of Kenya in the employment of staff and that no public establishment shall have more
than one third of its staff from the same ethnic community.

In the circumstances, the Management was in breach of the law.
4. Property, Plant and Equipment - Capital Work in Progress

The statement of financial position reflects property, plant and equipment balance of
Kshs.4,357,096,000 which, as disclosed in Note 14 to the financial statements, includes
work in progress balance of Kshs.318,497,000 out of which Kshs.68,540,000 was
additions for the year under review. However, additions for the year amounting to
Kshs.12,991,215, was in respect of an advance payment for manufacture, supply,
installation and commissioning of Rock Removal System awarded at a contract sum of
Kshs.64,956,000 for a contract period of 21 weeks ending on 28 March, 2018. According
to the contract, 20% of the contract sum was to be paid along with the order, against a
bank guarantee of equivalent amount. The Company made part payment of
Kshs.12,991,000 on 31 January, 2018 as stipulated in the contract. The contractor
supplied part of the Retrofit of Rock Removal System but inspection and acceptance
report was not provided for audit review.

Further, the contractor had not completed the works five (5) years after the expiry of the
contract period, casting doubt on the capacity of the contractor to deliver the whole
contract.

In the circumstances, value for money of the advance payment of Kshs.12,991,000 could
not be confirmed. Further, the delayed delivery of the Rock Removal System may
adversely affect the performance of the Company.
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5. Failure to Remit Statutory Deductions

The statement of financial position reflects trade and other payables balance of
Kshs.6,181,095,000 which, as disclosed in Note 26 to the financial statements, includes
other payables and accrued expenses balance of Kshs.5,749,303,000. The other
payables and accrued expenses balance includes VAT of Kshs.1,351,854,000 and Pay-
As-You Earn of Kshs.475,665,000 that had not been remitted to the Kenya Revenue
Authority and Kshs.25,154,000 which had not been remitted to the National Social
Security Fund. This was in contravention of Section 19(4) of the employment Act, 2007
which provides that an employer who deducts an amount from an employee’s
remuneration in accordance with subsection (1)(a), (f), (g) and (h) shall pay the amount
so deducted in accordance with the time period and other requirements specified in the
law, agreement court order or arbitration as the case may be.

In the circumstances, the Management was in breach of the law. In addition, the Company
may lose funds through payment of fines and penalties.

The audit was conducted in accordance with ISSAI 4000. The standard requires that |
comply with ethical requirements and plan and perform the audit to obtain assurance
about whether the activities, financial transactions and information reflected in the
financial statements are in compliance, in all material respects, with the authorities that
govern them. | believe that the audit evidence | have obtained is sufficient and appropriate
to provide a basis for my conclusion.

REPORT ON EFFECTIVENESS OF INTERNAL CONTROLS, RISK MANAGEMENT
AND GOVERNANCE

As required by Section 7(1)(a) of the Public Audit Act, 2015, based on the audit
procedures performed, except for the matters described in the Basis for Conclusion on
Effectiveness of Internal Controls, Risk Management and Governance section of my
report, | confirm that, nothing else has come to my attention to cause me to believe that
internal controls, risk management and overall governance were not effective.

Basis for Conclusion

1. Weaknesses in Corporate Governance Structures

Review of the Company’s corporate governance structure revealed the following
weaknesses:

1.1 Lack of Board of Directors

Information provided indicated that the Company had operated without Board of Directors
since 16 July, 2020. The appointment of the then Board of Directors was revoked through
the Kenya Gazette Notice Reference Vol. CXXIl - No. 148 dated 22 July, 2020. As a
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result, the corporate governance decisions had been left to the Senior Management
Committee and the parent Ministry. As a result, the Chairman’s Statement and the Report
of the Directors were not included in the financial statements. In addition, the statement
of financial position was not signed by the Chairman of the Board.

In the circumstances, any strategic decisions made by the Company without Board of
Directors may face litigations by interested parties.

1.2 Lack of an Audit Committee

During the year under review, the Company operated without an audit committee. This
was as a result of the revocation of the appointment of the Board of Directors on
16 July, 2022 through a Kenya Gazette Notice.

In the absence of an audit committee, it was not possible to confirm the effectiveness of
risk management, internal controls and governance processes in the Company.

1.3 Lack of a Substantive Managing Director

During the year under review, the Company did not have a substantive Managing
Director. The management of the company affairs was undertaken by an Acting Managing
Director who was appointed by the Board of Directors on 21 November, 2019.

In the circumstances, it was not possible to confirm how critical decisions affecting the
Company were made in the absence of substantive Managing Director and the Board of
Directors.

The audit was conducted in accordance with ISSAI 2315 and ISSAI 2330. The standards
require that | plan and perform the audit to obtain assurance about whether processes
and systems of internal controls, risk management and overall governance were
operating effectively, in all material respects. | believe that the audit evidence | have
obtained is sufficient and appropriate to provide a basis for my conclusion.

REPORT ON OTHER LEGAL AND REGULATORY REQUIREMENTS
As required by the Companies Act, 2015, | report based on my audit, that:

i. | have obtained all the information and explanations which, to the best of my
knowledge and belief, were necessary for the purpose of the audit;

ii.  Inmy opinion, adequate accounting records have been kept by the Company, so far
as appears from the examination of those records; and,

iii. The Company’s financial statements are in agreement with the accounting records
and returns.
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Responsibilities of Management and the Board of Directors

The Management is responsible for the preparation and fair presentation of these
financial statements in accordance with International Financial Reporting Standards and
for maintaining effective internal control as Management determines is necessary to
enable the preparation of financial statements that are free from material misstatement,
whether due to fraud or error and for its assessment of the effectiveness of internal
control, risk management and governance.

In preparing the financial statements, the Management is responsible for assessing the
Company’s ability to continue as a going concern, disclosing, as applicable, matters
related to going concern and using the going concern basis of accounting unless
Management is aware of the intention to liquidate the Company or to cease operations.

The Management is also responsible for the submission of the financial statements to the
Auditor-General in accordance with the provisions of Section 47 of the Public Audit Act,
2015.

In addition to the responsibility for the preparation and presentation of the financial
statements described above, Management is also responsible for ensuring that the
activities, financial transactions and information reflected in the financial statements are
in compliance with the authorities which govern them and that public resources are
applied in an effective way.

The Board of Directors is responsible for overseeing the Company’s financial reporting
process, reviewing the effectiveness of how Management monitors compliance with
relevant legislative and regulatory requirements, ensuring that effective processes and
systems are in place to address key roles and responsibilities in relation to governance
and risk management and ensuring the adequacy and effectiveness of the control
environment.

Auditor-General’s Responsibilities for the Audit

The audit objectives are to obtain reasonable assurance about whether the financial
statements as a whole are free from material misstatement, whether due to fraud or error,
and to issue an auditor’s report that includes my opinion in accordance with the provisions
of Section 48 of the Public Audit Act, 2015 and submit the audit report in compliance with
Article 229(7) of the Constitution. Reasonable assurance is a high level of assurance, but
is not a guarantee that an audit conducted in accordance with ISSAIs will always detect
a material misstatement and weakness when it exists. Misstatements can arise from fraud
or error and are considered material if, individually or in the aggregate, they could
reasonably be expected to influence the economic decisions of users taken on the basis
of these financial statements.
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In addition to the audit of the financial statements, a compliance audit is planned and
performed to express a conclusion about whether, in all material respects, the activities,
financial transactions and information reflected in the financial statements are in
compliance with the authorities that govern them and that public resources are applied in
an effective way, in accordance with the provisions of Article 229(6) of the Constitution
and submit the audit report in compliance with Article 229(7) of the Constitution.

Further, in planning and performing the audit of the financial statements and audit of
compliance, | consider internal controls in order to give an assurance on the effectiveness
of internal controls, risk management and governance processes and systems in
accordance with the provisions of Section 7(1)(a) of the Public Audit Act, 2015 and submit
the audit report in compliance with Article 229(7) of the Constitution. My consideration of
the internal controls would not necessarily disclose all matters in the internal controls that
might be material weaknesses under the ISSAIls. A material weakness is a condition in
which the design or operation of one or more of the internal control components does not
reduce to a relatively low level the risk that misstatements caused by error or fraud in
amounts that would be material in relation to the financial statements being audited may
occur and not be detected within a timely period by employees in the normal course of
performing their assigned functions.

Because of its inherent limitations, internal controls may not prevent or detect
misstatements and instances of non-compliance. Also, projections of any evaluation of
effectiveness to future periods are subject to the risk that controls may become
inadequate because of changes in conditions, or that the degree of compliance with the
policies and procedures may deteriorate.

As part of an audit conducted in accordance with ISSAIs, | exercise professional
judgement and maintain professional skepticism throughout the audit. | also:

e Identify and assess the risks of material misstatement of the financial statements,
whether due to fraud or error, design and perform audit procedures responsive to
those risks, and obtain audit evidence that is sufficient and appropriate to provide a
basis for my opinion. The risk of not detecting a material misstatement resulting from
fraud is higher than for one resulting from error, as fraud may involve collusion,
forgery, intentional omissions, misrepresentations, or the override of internal controls.

e Evaluate the appropriateness of accounting policies used and the reasonableness of
accounting estimates and related disclosures made by the Management.

e Conclude on the appropriateness of the Management'’s use of the going concern basis
of accounting and, based on the audit evidence obtained, whether a material
uncertainty exists related to events or conditions that may cast significant doubt on
the Company’s ability to continue as a going concern. If | conclude that a material
uncertainty exists, | am required to draw attention in the auditor’s report to the related
disclosures in the financial statements or, if such disclosures are inadequate, to modify
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my opinion. My conclusions are based on the audit evidence obtained up to the date
of my audit report. However, future events or conditions may cause the Company to
cease to continue as a going concern.

e Evaluate the overall presentation, structure and content of the financial statements,
including the disclosures, and whether the financial statements represent the
underlying transactions and events in a manner that achieves fair presentation.

e Obtain sufficient appropriate audit evidence regarding the financial information and
business activities of the Company to express an opinion on the financial statements.

e Perform such other procedures as | consider necessary in the circumstances.

| communicate with the Management regarding, among other matters, the planned scope
and timing of the audit and significant audit findings, including any significant deficiencies
in internal controls that are identified during the audit.

| also provide the Management with a statement that | have complied with relevant ethical
requirements regarding independence and to communicate with them all relationships
and other matters that may reasonably be thought to bear on my independence and
where applicable, related safeguards.

CPA Nancy Gathungu, CBS
AUDITOR-GENERAL

Nairobi

02 February, 2023
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