REPORT OF THE AUDITOR-GENERAL ON EWASO NG’IRO NORTH RIVER BASIN
DEVELOPMENT AUTHORITY FOR THE YEAR ENDED 30 JUNE, 2023

PREAMBLE
| draw your attention to the contents of my report which is in three parts:

A. Report on the Financial Statements that considers whether the financial statements
are fairly presented in accordance with the applicable financial reporting framework,
accounting standards and the relevant laws and regulations that have a direct effect
on the financial statements.

B. Report on Lawfulness and Effectiveness in Use of Public Resources which considers
compliance with applicable laws, regulations, policies, gazette notices, circulars,
guidelines, and manuals and whether public resources are applied in a prudent,
efficient, economic, transparent, and accountable manner to ensure the Government
achieves value for money and that such funds are applied for the intended purpose.

C. Report on Effectiveness of Internal Controls, Risk Management and Governance
which considers how the entity has instituted checks and balances to guide internal
operations. This responds to the effectiveness of the governance structure, the risk
management environment and the internal controls, developed and implemented by
those charged with governance for orderly, efficient, and effective operations of the
entity.

An unmodified opinion does not necessarily mean that an entity has complied with all
relevant laws and regulations and that its internal controls, risk management and
governance systems are properly designed and were working effectively in the financial
year under review.

The three parts of the report are aimed at addressing the statutory roles and
responsibilities of the Auditor-General as provided by Article 229 of the Constitution, the
Public Finance Management Act, 2012 and the Public Audit Act, 2015. The three parts of
the report, when read together constitute the report of the Auditor-General.

REPORT ON THE FINANCIAL STATEMENTS
Qualified Opinion

| have audited the accompanying financial statements of Ewaso Ng'iro North River Basin
Development Authority set out on pages 1 to 33, which comprise the statement of financial
position as at 30 June, 2023, and the statement of financial performance, statement of
changes in net assets, statement of cash flows and statement of comparison of budget
and actual amounts for the year then ended, and a summary of significant accounting
policies and other explanatory information in accordance with the provisions of Article 229
of the Constitution of Kenya and Section 35 of the Public Audit Act, 2015. | have obtained
all the information and explanations which, to the best of my knowledge and belief, were
necessary for the purpose of the audit.
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In my opinion, except for the effect of the matters described in the Basis for Qualified
Opinion section of my report, the financial statements present fairly, in all material
respects, the financial position of Ewaso Ng’iro North River Basin Development Authority
as at 30 June, 2023, and of its financial performance and its cash flows for the year then
ended, in accordance with International Public Sector Accounting Standards (Accrual
Basis) and comply with the Public Finance Management Act, 2012 and the Ewaso Ng’iro
North River Basin Development Authority Act, Cap 448.

Basis for Qualified Opinion

1.0 Outstanding Trade and Other Payables

The statement of financial position and Note 15 to the financial statements reflects
Kshs.198,542,715 in respect to trade creditors and other payables. However, as
previously reported, available records indicate that some of the creditors/pending bills
were over ten (10) years old. No valid explanation was provided as to why the Authority
had not settled creditors/debts that have been outstanding for more than ten (10) years
contrary to Treasury Circular No. 10- 2020, Ref DGIPE/A/1/80 of 16 June, 2020 on
prioritization of pending bills by state corporations and semi- autonomous government
agencies which required that state corporations should ensure that pending bills are
treated as first charge in their subsequent financial year approved budgets.

In the circumstances, the accuracy of the trade creditors and other payables of
Kshs.198,542,715 could not be confirmed and Management was in breach of the law.

2.0 Inaccuracies in the Statement of Changes in Net Assets

The statement of changes in net assets include a column headed ‘ENNCRP’ with a
brought forward balance of Kshs.28,725,000 from previous years but whose composition
and supporting documents were not provided for audit review.

In the circumstances, the accuracy and completeness of the brought forward balance of
Kshs.28,725,000 could not be confirmed. °

The audit was conducted in accordance with International Standards of Supreme Audit
Institutions (ISSAIs). | am independent of the Ewaso Ng'iro North River Basin
Development Authority Management in accordance with ISSAI 130 on Code of Ethics. |
have fulfilled other ethical responsibilities in accordance with the ISSAI and in accordance
with other ethical requirements applicable to performing audits of financial statements in
Kenya. | believe that the audit evidence | have obtained is sufficient and appropriate to
provide a basis for my qualified opinion.
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Emphasis of Matter

1.0 Budgetary Control and Performance

The statement of comparison of budget and actual amounts reflects final receipts budget
and actual amounts on comparable basis of Kshs.742,646,253 and Kshs.733,638,494,
respectively, resulting to an under-collection of Kshs.9,007,759, or 2% of the budget.
Similarly, the Authority expended Kshs.733,287,414 against an approved expenditure
budget of Kshs.664,646,253 resulting to an over-expenditure of Kshs.68,641,161, or 10%
of the budget.

The underfunding and overspending of the budget affected the planned activities and may
have impacted negatively on service delivery to the public.

2.0 Unbalanced Budget

The statement of comparison of budget and actual amounts for the year ended
30 June, 2023 reflects Kshs.742,646,253 in respect to the final revenue budget against
an expenditure budget of Kshs.664,646,253 resulting in a budget surplus of
Kshs.78,000,000, contrary to the budget guidelines stipulated in Section 33(c) of the
Public Finance Management (National Government) Regulations, 2015 which require the
budget to be balanced. Although Management explained that the excess funds were spill-
over funds unspent in the previous years, the statement of comparison of budget and
actual amounts should have included the funds together with their respective expected
expenditures.

My opinion is not modified in respect of these matters.
Key Audit Matters

Key audit matters are those matters that, in my professional judgment, are of most
significance in the audit of the financial statements. There were no key audit matters to
report in the year under review.

Other Matter

Prior Year Issues

The audit report for the year ended 30 June, 2022 highlighted several issues relating to
balances reflected in the Financial Statements, Lawfulness and Effectiveness in Use of
Public Resources and Effectiveness of Internal Controls, Risk Management and
Governance. However, although Management has indicated in the progress on
implementation of auditor's recommendations section that most of the prior year audit
issues have been resolved, no evidence was adduced for audit review to show how and
when they were resolved.
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REPORT ON LAWFULNESS AND EFFECTIVENESS IN USE OF PUBLIC
RESOURCES

Conclusion

As required by Article 229(6) of the Constitution, based on the audit procedures
performed, except for the matters described in the Basis for Conclusion on Lawfulness
and Effectiveness in Use of Public Resources section of my report, | confirm that, nothing
else has come to my attention to cause me to believe that public resources have not been
applied lawfully and in an effective way.

Basis for Conclusion
1.0 Non-Compliance with the Law on Fiscal Responsibility

The statement of financial performance reflects total revenue of Kshs.733,638,494 as
disclosed in Notes 6 and 7 to the financial statements and employee costs of
Kshs.268,332,982 as disclosed in Note 9 to the financial statements. A comparison of the
employee costs against the Authority’s revenue in the year under review puts the wage
bill at 37% of the total revenue which exceeds the threshold as provided for by Section
26(1)(a) of the Public Finance Management (National Government) Regulations, 2015
which states that National Government’s expenditure on the compensation of employees
(including benefits and allowances) shall not exceed 35 percent of the National
Government’s equitable share of the revenue raised nationally plus other revenues
generated by the National Government entity pursuant to Article 209(4) of the
Constitution.

In the circumstances, Management was in breach of the law.
2.0 Unutilized and Idle Project

The statement of financial performance and Note 19 to the financial statements reflects
Kshs.384,157,741 on development expenditure which includes Kshs.360,786,874 in
respect to Gums Arabic and Gums Resins Development Programme drought mitigation
project. The expenditure was in respect of construction of a gum and resins factory
commissioned in February, 2022 to improve livelihood, wealth and employment creation,
conservation of natural resources and management through enhancing gums and resin
processing and value addition.

The factory was built at a cumulative cost of Kshs.359,000,000 and was expected to
generate annual revenue of Kshs.81,000,000. However, records available showed that
although the factory was completed and commissioned, it has remained idle and no
operations had taken place but continued incurring costs for nine (9) idle staff members
and security officers. The wages paid to the idle staff in the year under review totalled to
Kshs.6,699,636.
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In the circumstances, the intended purpose of the project and value for money on
development expenditure of Kshs.360,786,874 has not been realized.

3.0 Board Meetings

The statement of financial performance and Note 10 to the financial statements reflects
Kshs.12,028,780 in respect to board expenses which includes Kshs.809,400 paid in
respect to board sitting allowances. However, the board held only three meetings contrary
to chapter 4 of Mwongozo Code of Governance on Board Meeting which requires that
board meetings be held quarterly or four (4) times in a year and not more than four months
shall elapse from the date of one meeting to the next meeting.

In the circumstances, Management was in breach of the law.

4.0 Unutilized Contracted Services

The statement of financial position and Note 21 to the financial statements reflects
Kshs.10,794,522 in respect to intangible assets which relates to purchase of Enterprise
Resource Planning software (EPR) from a local supplier. However, Management failed
to justify why an ERP system was procured and installed in the year under review and
which has not been utilized by the time of this audit in the month of January, 2024.

In the circumstances, the value for money from the Kshs.10,794,522 spent on purchase
of Enterprise Resource Planning ERP system could not be confirmed.

5.0 Irregular Procurements
5.1 Motor Vehicle Insurance

The statement of financial performance and Note 13 to the financial statements reflects
Kshs.6,159,564 in respect to expenditure on contracted services which included
Kshs.5,216,682 spent on asset insurance.

In the year under review, the Authority engaged an insurance brokerage firm to insure
twenty-two (22) motor vehicles at a cost of Kshs.3,503,550. The procurement method
used was request for quotations. However, the amount involved was above the set
maximum limit allowed for use in this method of procurement contrary to the Second
Schedule and as prescribed in Regulation 91(1) of the Public Procurement and Asset
Disposal Regulations, 2020 which puts the maximum level of expenditure under this
method to Kshs.3,000,000 for goods and services.

5.2 Drilling, Test Pumping and Equipping of Boreholes

The statement of financial performance and Note 19 to the financial statements reflects
Kshs.384,157,741 in respect to development expenditure which includes
Kshs.360,786,874 spent on the drought mitigation project.

The Authority contracted a contractor for drilling, test pumping, and equipping of
Charabaticha Borehole in Isiolo North Constituency at a cost of Kshs.12,991,650. The
Authority used the National Open Tender as the preferred procurement method.
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However, the tender evaluation committee appointment letter Ref;
ENNDA/CONTR/011/2022-2023 from LOT 1 to LOT 15 indicated that Management had
appointed six (6) members to the ad-hoc tender evaluation committee contrary to Section
46(4b) of the Public Procurement and Asset Disposal Act, 2015 which requires that an
evaluation committee established should consist of between three and five members
appointed on a rotational basis comprising heads of user departments and two other
departments or their representatives.

In the circumstances, Management was in breach of the law.
6.0 Trade Creditors and Other Payables - Accrued Statutory Obligations

The statement of financial position and Note 15 to the financial statements reflects trade
creditors and other payables of Kshs.198,542,715 which include amounts totalling
Kshs.19,667,188 being Kshs.10,878,823 and Kshs.8,788,365 in respect to staff pension
arrears payable to AON Minet and Staff PAYE arrears payable to Paymaster General,
respectively. The amounts remained un-submitted to the relevant authorities as at
30June, 2023. This is contrary to Section 27(1) of the National Social Security Fund Act,
2023 which states that if any contribution for which a contributing employer is required to
pay and is not paid within one month after the end of the month in which the last day of
the contribution period to which it falls, a sum equal to five per cent of the amount of that
contribution shall be added to the contribution for each month or part of a month that the
amount due remains unpaid, and any such additional amount shall be recoverable at the
same time and in the same manner as the contribution to which it is added and Section
35(5) of Income Tax Act Cap 270 revised 2018 that state, where a person deducts tax
under this section he shall, on or before the twentieth day of the month following the
month in which the deduction was made; (a) remit the amount so deducted to the
Commissioner together with a return in writing of the amount of the payment the amount
of tax deducted, and such other information as the Commissioner may specify; and (b)
furnish the person to whom the payment is made with a certificate stating the mount of
the payment and the amount of the tax deducted.

In the circumstances, Management was in breach of the law.
7.0 Construction of Ewaso Ltepes Water Pan in Samburu North Constituency

The statement of financial performance and Note 19 to the financial statements reflects
Kshs.384,157,741 in respect to development expenditure, out of which Kshs.360,786,874
was expended on drought mitigation projects which includes Kshs.14,784,000 in respect
to the construction of Ewaso Ltepes Water Pan in Samburu North Constituency. Section
1.4 of the Bill of Quantities (BQs) provided for supervision allowances, operational costs
& fuel costs for the engineer and engineer’s staff.

The contractor was required to deposit Kshs.1,000,000 to the entity’s bank account.
However, there was no evidence that this money was deposited. Although a provision of
Kshs.500,000 was made in the BQs for the security, stationery, and procurement of ICT
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facilities during the supervision period, there was no evidence of either procurement of
the facilities, stationery or security during project supervision.

In the circumstances, the value for money for Kshs.14,784,000 expended in respect to
construction of Ewaso Ltepes Water Pan may not have been realized.

8.0 Projects Verification Report

8.1 Construction of Silanko EL Mekuri Water Pan in Samburu-Wamba

A field verification carried out in January, 2024 revealed that although the bill of quantities
for the project provided for the construction of sills 10m* 0.3m* 0.3m and a 10M wide
gently inclined cattle ramp placed with 300mm rolled hardcore on 300mm sand bed and
sections above the water line protected by 300mm riprap layer, the same had not been
done.

8.2  Construction of Laisamis Water Pan-Kargi

A field verification carried out in January, 2024 revealed that although the bill of quantities
provided for construction of sills size 10m*0.3m*0.3m and a 10M wide gently inclined
cattle ramp placed with 300mm rolled hardcore on 300mm sand bed for sections above
the water line protected by 300mm riprap layer at a cost of Kshs.350,000, the same had
not been done.

In the circumstances, the value for money of Kshs.15,033,600 and Kshs.13,005,200
spent on the projects could not be ascertained.

9.0 Unapproved Investment

The statement of financial position and Note 16 to the financial statements reflects
Kshs.303,907,685 in respect to cash and cash equivalent which includes
Kshs.277,043,795 in respect to the Authority’s development account held in a commercial
bank. Available information indicates that an initial amount of Kshs.300,000,000 was
invested in a short-term fixed deposit account. However, Management did not provide
information to show how the investor bank was identified.

Further, interest computation schedules including roll-overs and withdrawal instructions
for the fixed deposit account were not provided for audit review to confirm the accuracy
of the reported interest income of Kshs.3,409,315.

Further, in the absence of approval from the Board on the investment of fixed deposit, the
Management was in breach of the law.

In the circumstances, regularity of the investment of Kshs.300,000,000 as at
30 June, 2023 could not be ascertained.
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10.0 Irregular Payment of Electricity Bills from Development Account

The statement of financial performance and Note 8 to the financial statements reflects
Kshs.40,960,560 on use of goods and services which includes Kshs.735,814 in respect
to expenditure on electricity, out of which Kshs.218,650 was paid from development
expenditure vote instead of being paid from recurrent vote account. Although the payment
vouchers were prepared and authorized to be paid from recurrent vote account, the
cheques were written and irregularly paid from development vote account contrary to
Section 154(1)(b) of the Public Finance Management Act, 2012 which states that an
accounting officer shall not authorize the transfer of an amount that is appropriated for
capital expenditure except to defray other capital expenditure.

In the circumstances, Management was in breach of the law.

The audit was conducted in accordance with the International Standards for Supreme
Audit Institutions (ISSAIs) 4000. The Standard requires that | comply with ethical
requirements and plan and perform the audit to obtain assurance about whether the
activities, financial transactions and information reflected in the financial statements
comply in all material respects, with the authorities that govern them. | believe that the
audit evidence | have obtained is sufficient and appropriate to provide a basis for my
conclusion.

REPORT ON EFFECTIVENESS OF INTERNAL CONTROLS, RISK MANAGEMENT
AND GOVERNANCE

Conclusion

As required by Section 7(1)(a) of the Public Audit Act, 2015, based on the audit
procedures performed, except for the matter described in the Basis for Conclusion on
Effectiveness of Internal Controls, Risk Management and Governance section of my
report, | confirm that, nothing else has come to my attention to cause me to believe that
internal controls, risk management and overall governance were not effective.

Basis for Conclusion
Lack of Functional Internal Audit

Review of the internal audit function showed that internal audit reports were not acted
upon by Management or discussed by the audit committee. Further, records of the
Authority did not bear evidence of having been examined by the internal audit department
pointing to the possibility that the internal audit department could have been denied
access to the records thus limiting their scope contrary to Regulation 155(3) of the Public
Finance Management (National Government) Regulations, 2015 which requires the
internal auditor to have direct and prompt access to all records, officials or personnel
holding any contractual status and to all the premises and properties of the entity.
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In addition, the internal audit function did not publish an annual report on the review of
the independence, performance, and competence of the internal audit unit contrary to
Regulation 159(2) of the Public Finance Management (National Government)
Regulations, 2015, which provides that in each financial year the audit committee shall
carry out an annual review of the independence, performance and competence of the
internal audit unit and comment on its effectiveness in an annual report.

In the circumstances, the operational effectiveness and independence of the internal audit
department could not be ascertained.

The audit was conducted in accordance with the International Standards for Supreme
Audit Institutions (ISSAIs) 2315 and 2330. The Standards require that | plan and perform
the audit to obtain assurance about whether effective processes and systems of internal
controls, risk Management and overall governance were operating effectively in all
material respects. | believe that the audit evidence | have obtained is sufficient and
appropriate to provide a basis for my conclusion.

Responsibilities of Management and Board of Directors

Management is responsible for the preparation and fair presentation of these financial
statements in accordance with International Public Sector Accounting Standards (Accrual
Basis) and for maintaining effective internal controls as Management determines is
necessary to enable the preparation of financial statements that are free from material
misstatement, whether due to fraud or error and for its assessment of the effectiveness
of internal controls, risk management and overall governance.

In preparing the financial statements, Management is responsible for assessing the
Authority’s ability to continue to sustain its services, disclosing as applicable, matters
related to sustainability of services and using the applicable basis of accounting unless
Management is aware of the intention to terminate the Authority or to cease operations.

Management is also responsible for the submission of the financial statements to the
Auditor-General in accordance with the provisions of Section 47 of the Public Audit Act,
2015.

In addition to the responsibility for the preparation and presentation of the financial
statements described above, Management is also responsible for ensuring that the
activities, financial transactions, and information reflected in the financial statements are
in compliance with the authorities which govern them, and that public resources are
applied in an effective way.

The Board of Directors is responsible for overseeing the financial reporting process,
reviewing the effectiveness of how Management monitors compliance with relevant
legislative and regulatory requirements, ensuring that effective processes and systems
are in place to address key roles and responsibilities in relation to overall governance and
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risk management, and ensuring the adequacy and effectiveness of the control
environment.

Auditor-General’s Responsibilities for the Audit

The audit objectives are to obtain reasonable assurance about whether the financial
statements as a whole are free from material misstatement, whether due to fraud or error,
and to issue an auditor’s report that includes my opinion in accordance with the provisions
of Section 48 of the Public Audit Act, 2015 and submit the audit report in compliance with
Article 229(7) of the Constitution. Reasonable assurance is a high level of assurance but
is not a guarantee that an audit conducted in accordance with ISSAIs will always detect
a material misstatement and weakness when it exists. Misstatements can arise from fraud
or error and are considered material if, individually or in the aggregate, they could
reasonably be expected to influence the economic decisions of users taken on the basis
of these financial statements.

In addition to the audit of the financial statements, a compliance audit is planned and
performed to express a conclusion about whether, in all material respects, the activities,
financial transactions and information reflected in the financial statements are in
compliance with the authorities that govern them and that public resources are applied in
an effective way in accordance with the provisions of Article 229(6) of the Constitution
and submit the audit report in compliance with Article 229(7) of the Constitution.

Further, in planning and performing the audit of the financial statements and audit of
compliance, | consider internal controls in order to give an assurance on the effectiveness
of internal controls, risk management and overall governance processes and systems in
accordance with the provisions of Section 7(1)(a) of the Public Audit Act, 2015 and submit
the audit report in compliance with Article 229(7) of the Constitution. My consideration of
the internal controls would not necessarily disclose all matters in the internal controls that
might be material weaknesses under the ISSAIs. A material weakness is a condition in
which the design or operation of one or more of the internal controls components does
not reduce to a relatively low level the risk that misstatements caused by error or fraud in
amounts that would be material in relation to the financial statements being audited may
occur and not be detected within a timely period by employees in the normal course of
performing their assigned functions.

Because of its inherent limitations, internal controls may not prevent or detect
misstatements and instances of non- compliance. Also, projections of any evaluation of
effectiveness to future periods are subject to the risk that controls may become
inadequate because of changes in conditions, or that the degree of compliance with
policies and procedures may deteriorate.

As part of an audit conducted in accordance with ISSAIs, | exercise professional
judgement and maintain professional skepticism throughout the audit. | also:

e Identify and assess the risks of material misstatement of the financial statements,
whether due to fraud or error, design and perform audit procedures responsive to
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those risks, and obtain audit evidence that is sufficient and appropriate to provide a
basis for my opinion. The risk of not detecting a material misstatement resulting from
fraud is higher than for one resulting from error, as fraud may involve collusion,
forgery, intentional omissions, misrepresentations, or the override of internal controls.

Evaluate the appropriateness of accounting policies used and the reasonableness of
accounting estimates and related disclosures made by Management.

Conclude on the appropriateness of Management’s use of the applicable basis of
accounting and, based on the audit evidence obtained, whether a material uncertainty
exists related to events or conditions that may cast significant doubt on the Authority’s
ability to sustain its services. If | conclude that a material uncertainty exists, | am
required to draw attention in the auditor’s report to the related disclosures in the
financial statements or, if such disclosures are inadequate, to modify my opinion. My
conclusions are based on the audit evidence obtained up to the date of my audit
report. However, future events or conditions may cause the Authority to cease to
continue to sustain its services.

Evaluate the overall presentation, structure and content of the financial statements,
including the disclosures and whether the financial statements represent the
underlying transactions and events in a manner that achieves fair presentation.

Obtain sufficient appropriate audit evidence regarding the financial information and
business activities of the Authority to express an opinion on the financial statements.

Perform such other procedures as | consider necessary in the circumstances.

| communicate with Management regarding, among other matters, the planned scope and
timing of the audit and significant audit findings, including any significant deficiencies in
internal controls that are identified during the audit.

| also provide Management with a statement that | have complied with relevant ethical
requirements regarding independence and communicate with them all relationships and
other matters that may reasonably be thought to bear on my independence, and where
applicable, related safeguards.

FCPA Nancy Gathungu, CBS
AUDITOR-GENERAL

Nairobi

22 March, 2024
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