REPORT OF THE AUDITOR-GENERAL ON ENERGY AND PETROLEUM
REGULATORY AUTHORITY FOR THE YEAR ENDED 30 JUNE, 2023

PREAMBLE
| draw your attention to the contents of my report which is in three parts:

A. Report on the Financial Statements that considers whether the financial statements
are fairly presented in accordance with the applicable financial reporting framework,
accounting standards and the relevant laws and regulations that have a direct effect
on the financial statements.

B. Report on Lawfulness and Effectiveness in Use of Public Resources which considers
compliance with applicable laws, regulations, policies, gazette notices, circulars,
guidelines and manuals and whether public resources are applied in a prudent,
efficient, economic, transparent and accountable manner to ensure the Government
achieves value for money and that such funds are applied for the intended purpose.

C. Report on the Effectiveness of Internal Controls, Risk Management and Governance
which considers how the entity has instituted checks and balances to guide internal
operations. This responds to the effectiveness of the governance structure, risk
management environment and internal controls, developed and implemented by those
charged with governance for orderly, efficient and effective operations of the entity.

An unmodified opinion does not necessarily mean that an entity has complied with all
relevant laws and regulations and that its internal controls, risk management and
governance systems are properly designed and were working effectively in the financial
year under review.

The three parts of the report are aimed at addressing the statutory roles and
responsibilities of the Auditor-General as provided by Article 229 of the Constitution, the
Public Finance Management Act, 2012 and the Public Audit Act, 2015. The three parts of
the report when read together constitute the report of the Auditor-General.

REPORT ON THE FINANCIAL STATEMENTS
Qualified Opinion

| have audited the accompanying financial statements of Energy and Petroleum
Regulatory Authority set out on pages 47 to 83, which comprise the statement of financial
position as at 30 June, 2023, and the statement of financial performance, statement of
changes in net assets, statement of cash flows and statement of comparison of budget
and actual amounts for the year then ended, and a summary of significant accounting
policies and other explanatory information in accordance with the provisions of Article 229
of the Constitution of Kenya and Section 35 of the Public Audit Act, 2015. | have obtained
all the information and explanations which to the best of my knowledge and belief, were
necessary for the purpose of the audit.

In my opinion, except for the effect of the matters described in the Basis for Qualified
Opinion section of my report, the financial statements present fairly, in all material
respects, the financial position of Energy and Petroleum Regulatory Authority as at
30 June, 2023 and of its financial performance and its cash flows for the year then ended,
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in accordance with International Public Sector Accounting Standards ( Accrual Basis) and
comply with the Public Finance Management Act, 2012 and Energy Act, 2019.

Basis for Qualified Opinion
Receivables from Non-Exchange Transactions

The statement of financial position reflects receivables from non-exchange transactions
balance of Kshs.348,012,761. Included in the balance is Kshs.221,300,026 receivables
from the Kenya Power and Lighting Company (KPLC)-Electricity Levy out of which, an
amount of Kshs.83,719,717 had been outstanding for more than two (2) years. However,
Kenya Power and Lighting Company Limited had not recognized this liability in their
financial records.

In the circumstances, the accuracy, recoverability and completeness of the KPLC-
Electricity levy balance of Kshs.83,719,717 could not be confirmed.

The audit was conducted in accordance with the International Standards for Supreme
Audit Institutions (ISSAIs). | am independent of the Energy and Petroleum Regulatory
Authority Management in accordance with ISSAI 130 on the Code of Ethics. | have fulfilled
other ethical responsibilities in accordance with the ISSAI and in accordance with other
ethical requirements applicable to performing audits of financial statements in Kenya. |
believe that the audit evidence | have obtained is sufficient and appropriate to provide a
basis for my qualified opinion.

Emphasis of Matter
Differences in Reported Levies

The statement of financial performance reflects levies amounting to Kshs.1,566,917,417
which, as disclosed in Note 7 to the financial statements, comprises of electricity and
petroleum levies of Kshs.406,046,291 and Kshs.1,160,871,126 respectively. However,
review of audited financial statements of the Kenya Power and Lighting Company PLC
revealed that the Company had electricity sales of 10,234,000,000 KWh. The applicable
levy rate for the financial year 2022/2023 was 30cts/KWh which translates to electricity
levies of Kshs.307,020,000 whereas the Authority had reported levies of
Kshs.406,046,291 resulting in unexplained variance of Kshs.99,026,291. Similarly, no
evidence was provided that the Authority maintained an independent data base on the
units of electricity purchased and sold by the Kenya Power and Lighting Company PLC
as stipulated by Section 10(jj) of the Energy Act, 2019.

My opinion is not modified in respect of this matter.
Key Audit Matters

Key audit matters are those matters that, in my professional judgement, are of most
significance in the audit of the financial statements. There were no key audit matters to
report in the year under review.

Other Matter

1. Budgetary Control and Performance
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The statement of comparison of budget and actual amounts reflect total actual revenue
of Kshs.1,726,692,103 against final budgeted revenue of Kshs.2,151,600,276 resulting
to a variance of Kshs.424,908,173 or 20%. Similarly, the Authority projected to spend
Kshs.2,051,335,749 but incurred an expenditure of Kshs.1,735,453,229 resulting to an
under absorption of Kshs.315,882,520 or 15%.

In the circumstances, the unrealized revenue and under absorption of the budget may
have impacted negatively on the Authority’s service delivery.

2. Unresolved Prior Year Matters

In the audit report of 2021/2022 financial year, several issues were raised under the
Report on Financial Statements, Report on Lawfulness and Effectiveness in Use of Public
Resources, and Report on Effectiveness of Internal Controls, Risk Management and
Governance. However, Management has not resolved the issues or given any
explanation for failure to resolve them.

REPORT ON LAWFULNESS AND EFFECTIVENESS IN USE OF PUBLIC
RESOURCES

Conclusion

As required by Article 229(6) of the Constitution and based on the audit procedures
performed, except for the matters described in the Basis for Conclusion on Lawfulness
and Effectiveness in Use of Public Resources, | confirm that nothing else has come to my
attention to cause me to believe that public resources have not been applied lawfully and
in an effective way.

Basis for Conclusion

1. Irregular Procurement of Fuel Marking, Testing and Monitoring Services

During the year under review, Management invited tender bids for petroleum fuel marking,
testing and monitoring services. The tender attracted four (4) bidders as was indicated in
the tender opening minutes. Review of the tender evaluation report revealed that two (2)
firms met the set criteria and were recommended for award being the lowest bidders in
both technical and financial at a total price of Kshs.546,354,432 (USD 4,944,384).

Further, a professional opinion issued on 20 December, 2021 by the Head of
Procurement recommended award of the tender to the two firms, which was approved by
the Director General three days later. The tender was terminated on 28 December, 2021
but Management did not provide a report to Public Procurement and Regulatory Authority
(PPRA) indicating reasons for termination in line with Section 63(2) of the Public
Procurement and Disposal Act, 2015.

In addition, a letter from PPRA dated 6 December, 2021 directed Management to rescind
the procurement process in favor of a local service provider. The letter further indicated
that Management should seek authorization to use specifically permitted procurement
method for the service provider. Subsequently, Management sought and obtained the
approval from The National Treasury on 9 May, 2022, and a tender was issued to the
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service provider on 15 June, 2022. However, no justification were provided to indicate
that the request fulfilled the conditions listed in Regulation 107(1) of the Public
Procurement and Asset Disposal Regulations 2020, which require the method to applied
in instances of public interest or interest of National Security.

Further, review of the procurement process leading to award of contract to the sole bidder
revealed the following anomalies:

I. The professional opinion was approved on behalf of the Director General on
29 June, 2022. However, no documents were provided to indicate that the approving
officer had delegated authority of the Accounting Officer.

ii. The contract was signed on 1 July, 2022, two (2) days after the acceptance letter
and before the lapse of fourteen (14) days provided for in Section 135 (3) of the
Public Procurement and Asset Disposal Act, 2015.

iii. The contract was awarded at a cost of Kshs.2,356,105,351 (USD16,773,403).
However, the amount was higher than that quoted in the cancelled tender of
Kshs.694,438,732 (USD 4,944,384) by Kshs.1,661,385,718 (USD11,829,019).

iv. The contract of the previous service provider expired on 31 December, 2021 and a
three (3) months extension was granted. However, the new provider was awarded
a contract on 1 July, 2022. It was not clear how the services were provided in the
remaining three (3) months before a new contract was issued.

v. Management indicated that the bidder was the only company with capacity to
implement the intended Information Technology (IT) system, a fact dispelled by an
earlier successful procurement process. Further, no evidence was provided to
indicate that the system had been implemented as at the time of conclusion of the
audit in March, 2024, which was over nine (9) months later.

vi. The IT system component was not part of the initial tender requirements, thus
constituted a change in scope that would call for an addendum to the tender
documents prior to the tender closing date. However, the component was introduced
after the evaluation had been concluded, the award recommendation made by the
Evaluation Committee, and the professional opinion submitted to the Accounting
Officer.

vii. The condition for approval of specially permitted procurement was availability of
budget. However, Management did not demonstrate how additional cost of
Kshs.1,661,385,718 (USD 11,829,019) under the new contract was to be funded
since it had not been factored in the original budget.

In the circumstances, validity of the tender award, contracting of the service provider
could not be confirmed. In addition, the value for money for the services may not be
realized.

2. Non-compliance with E-Procurement Requirements

During the year under review, the Authority was yet to migrate fully to the e - procurement
in contravention of the Executive Order No.6 of 2016 which required all the public entities
to migrate to e-procurement.
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In the circumstances, Management was in breach of the order.
3. Employees on Acting Appointments Beyond Stipulated Period

Review of human resource records revealed that five (5) officers were appointed to acting
positions for periods ranging between one (1) to five (5) years. This was contrary to
Section 34 of the Public Service Commission Act, 2017 which provides that employees
should not serve in an acting position for more than six (6) months. Management did not
explain measures taken to recruit substantive office holders.

In the circumstances, Management was in breach of the law.
4. Lack of Governance Audit

Paragraph 1.13 of the Mwongozo code of governance for State Corporations requires
that the Board, in consultation with the oversight office, should ensure that it subjects the
organization to an annual Governance Audit by a member regulated by Institute of
Certified Public Secretaries of Kenya (ICPSK).There was no evidence of Governance
Audit for the year 2023 and no explanation was provided why it was not done.

In the circumstances, Management was in breach of the guidelines.

The audit was conducted in accordance with the International Standards for Supreme
Audit Institutions (ISSAI) 4000. The Standard requires that | comply with ethical
requirements and plan and perform the audit to obtain assurance about whether the
activities, financial transactions and information reflected in the financial statements
comply, in all material respects, with the authorities that govern them. | believe that the
audit evidence | have obtained is sufficient and appropriate to provide a basis for my
conclusion.

REPORT ON THE EFFECTIVENESS OF INTERNAL CONTROLS, RISK
MANAGEMENT AND GOVERNANCE

Conclusion

As required by Section 7(1)(a) of the Public Audit Act, 2015 and based on the audit
procedures performed, except for the matter described in the Basis for Conclusion on the
Effectiveness of Internal Controls, Risk Management and Governance, | confirm that
nothing else has come to my attention to cause me to believe that internal controls, risk
management and governance were not effective.

Basis for Conclusion

1. Lack of Follow Up on Violations by Petroleum Outlets

The Energy and Petroleum Regulatory Authority (EPRA) is mandated by the Energy Act,
2019 to regulate Electric Power, Renewable Energy, Upstream, Midstream and
Downstream Petroleum subsectors. Additionally, the Authority enforces the Petroleum
Act, 2019 that specifically deals with the Petroleum subsector.
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Review of inspection reports at Mombasa Regional Office revealed several cases of
noncompliance with the Act by nine (9) petroleum outlets and filling stations including
structural deficiencies, pricing violations and lack of operation permits that had been
documented during inspections by the Authority officials. However, despite the
recommendations and action areas issued against the outlets, there was no evidence of
follow up made to review compliance several months after the recommended actions
were issued.

In the circumstances, the Authority's objectives during the year may not have been
achieved.

2. Inadequate Capacity to Undertake Authority Functions due to Understaffing

The Authority’s staff establishment records reflected a staff establishment of four hundred
and twenty-four (424) employees against those in place totalling one hundred ninety-one
(191) or 45% staffing level. This resulted to capacity challenges in execution of the
Authority functions as was evidenced during a field visit to Authority’s Regional Offices in
Nakuru and Mombasa in the month of January, 2024. For instance, Nakuru office
operated lean workforce comprising of three technical officers, one office administration
officer and a driver who were expected to serve five (5) expansive counties. Similarly,
Mombasa office had three technical officers, one office administration officer and one
driver for an office which serves six (6) expansive counties.

In the circumstances, the Authority may not be able to achieve its mandate.

3. Lack of Valid License for Garissa Solar Power Plant

Review of information relating to licensing of power generating firms revealed that Garissa
solar power plant owned by the Rural Electrification and Renewable Energy Corporation
generated and dispatched power for consumption during in the year under review without
a valid license for power generation contrary to Section 117 of the Energy Act, 2019.

In the circumstances, the Authority’s ability to undertake any licensing function as
provided in the Energy Act of 2019 was in doubt.

4. Lack of Facilitation to Regional Offices

Field visit to the regional offices of Nakuru and Mombasa revealed that office managers
were not being facilitated with standing imprest or petty cash for running the office. This
resulted in the respective managers spending their own money to run the offices and
address unexpected occurrences. Similarly, critical office activities could not be
undertaken due to lack of required cash.

In the circumstances, the main operational objectives of the offices may not be achieved.

The audit was conducted in accordance with the International Standards for Supreme
Audit Institutions (ISSAIs) 2315 and 2330. The Standards require that | plan and perform
the audit to obtain assurance about whether effective processes and systems of internal
controls, risk management and overall governance were operating effectively, in all
material respects. | believe that the audit evidence | have obtained is sufficient and
appropriate to provide a basis for my conclusion.
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Responsibilities of the Management and Board of Directors

The Management is responsible for the preparation and fair presentation of these
financial statements in accordance with International Public Sector Accounting Standards
(Accrual Basis) and for maintaining effective internal controls as the Management
determines is necessary to enable the preparation of financial statements that are free
from material misstatement, whether due to fraud or error and for its assessment of the
effectiveness of internal controls, risk management and governance.

In preparing the financial statements, the Management is responsible for assessing the
Authority’s ability to continue to sustain its services, disclosing, as applicable, matters
related to sustainability of services and using the applicable basis of accounting unless
the Management is aware of the intention to terminate the Authority or to cease
operations.

The Management is also responsible for the submission of the financial statements to the
Auditor-General in accordance with the provisions of Section 47 of the Public Audit Act,
2015.

In addition to the responsibility for the preparation and presentation of the financial
statements described above, the Management is also responsible for ensuring that the
activities, financial transactions and information reflected in the financial statements
comply with the authorities which govern them and that public resources are applied in
an effective way.

The Board of Directors is responsible for overseeing the financial reporting process,
reviewing the effectiveness of how Management monitors compliance with relevant
legislative and regulatory requirements, ensuring that effective processes and systems
are in place to address key roles and responsibilities in relation to governance and risk
management, and ensuring the adequacy and effectiveness of the control environment.

Auditor-General’s Responsibilities for the Audit

The audit objectives are to obtain reasonable assurance about whether the financial
statements as a whole are free from material misstatement, whether due to fraud or error,
and to issue an auditor’s report which includes my opinion in accordance with the
provisions of Section 48 of the Public Audit Act, 2015 and submit the audit report in
compliance with Article 229 (7) of the Constitution. Reasonable assurance is a high level
of assurance, but is not a guarantee that an audit conducted in accordance with ISSAIs
will always detect a material misstatement and weakness when it exists. Misstatements
can arise from fraud or error and are considered material if, individually or in the
aggregate, they could reasonably be expected to influence the economic decisions of
users taken on the basis of these financial statements.

In addition to the audit of the financial statements, a compliance audit is planned and
performed to express a conclusion about whether, in all material respects, the activities,
financial transactions and information reflected in the financial statements are in
compliance with the authorities which govern them and that public resources are applied
in an effective way, in accordance with the provisions of Article 229 (6) of the Constitution
and submit the audit report in compliance with Article 229 (7) of the Constitution.
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Further, in planning and performing the audit of the financial statements and audit of
compliance, | consider internal controls in order to give an assurance on the effectiveness
of internal controls, risk management and overall governance processes and systems in
accordance with the provisions of Section 7(1)(a) of the Public Audit Act, 2015 and submit
the audit report in compliance with Article 229 (7) of the Constitution. My consideration of
the internal controls would not necessarily disclose all matters in the internal controls
which might be material weaknesses under the ISSAIs. A material weakness is a
condition in which the design or operation of one or more of the internal controls
components does not reduce to a relatively low level the risk that misstatements caused
by error or fraud in amounts which would be material in relation to the financial statements
being audited, may occur and not be detected within a timely period by employees in the
normal course of performing their assigned functions.

Because of its inherent limitations, internal controls may not prevent or detect
misstatements and instances of non-compliance. Also, projections of any evaluation of
effectiveness to future periods are subject to the risk that controls may become
inadequate because of changes in conditions, or that the degree of compliance with the
Authority’s policies and procedures may deteriorate.

As part of an audit conducted in accordance with ISSAIs, | exercise professional
judgement and maintain professional skepticism throughout the audit. | also:

e Identify and assess the risks of material misstatement of the financial statements,
whether due to fraud or error, design and perform audit procedures responsive to
those risks, and obtain audit evidence which is sufficient and appropriate to provide a
basis for my opinion. The risk of not detecting a material misstatement resulting from
fraud is higher than for one resulting from error, as fraud may involve collusion,
forgery, intentional omissions, misrepresentations, or the override of internal controls.

e Evaluate the appropriateness of accounting policies used and the reasonableness of
accounting estimates and related disclosures made by the Management.

e Conclude on the appropriateness of the Management’s use of the applicable basis of
accounting and based on the audit evidence obtained, whether a material uncertainty
exists related to events or conditions which may cast significant doubt on the Authority
ability to sustain its services. If | conclude that a material uncertainty exists, | am
required to draw attention in the auditor's report to the related disclosures in the
financial statements or, if such disclosures are inadequate, to modify my opinion. My
conclusions are based on the audit evidence obtained up to the date of my audit
report. However, future events or conditions may cause the Authority to cease to
sustain its services.

e Evaluate the overall presentation, structure and content of the financial statements,
including the disclosures and whether the financial statements represent the
underlying transactions and events in a manner which achieves fair presentation.

e Obtain sufficient appropriate audit evidence regarding the financial information and
business activities of the Authority to express an opinion on the financial statements.

e Perform such other procedures as | consider necessary in the circumstances.
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| communicate with the Management regarding, among other matters, the planned scope
and timing of the audit and significant audit findings, including any significant deficiencies
in internal controls which are identified during the audit.

| also provide Management with a statement that | have complied with relevant ethical
requirements regarding independence and to communicate with them all relationships
and other matters which may reasonably be thought to bear on my independence and
where applicable, related safeguards.

FCPA Nancy Gathungu, CBS
AUDITOR-GENERAL

Nairobi

03 May, 2024
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