REPORT OF THE AUDITOR-GENERAL ON WATER SERVICES REGULATORY
BOARD FOR THE YEAR ENDED 30 JUNE, 2023

PREAMBLE
| draw your attention to the contents of my report which is in three parts:

A. Report on the Financial Statements that considers whether the financial statements
are fairly presented in accordance with the applicable financial reporting framework,
accounting standards and the relevant laws and regulations that have a direct effect
on the financial statements.

B. Report on Lawfulness and Effectiveness in Use of Public Resources which considers
compliance with applicable laws, regulations, policies, gazette notices, circulars,
guidelines and manuals and whether public resources are applied in a prudent,
efficient, economic, transparent and accountable manner to ensure Government
achieves value for money and that such funds are applied for the intended purpose.

C. Report on the Effectiveness of Internal Controls, Risk Management and Governance
which considers how the entity has instituted checks and balances to guide internal
operations. This responds to the effectiveness of the governance structure, the risk
management environment and the internal controls, developed and implemented by
those charged with governance for orderly, efficient and effective operations of the
entity.

An unmodified opinion does not necessarily mean that an entity has complied with all
relevant laws and regulations and that its internal controls, risk management and
governance systems are properly designed and were working effectively in the financial
year under review.

The three parts of the report are aimed at addressing the statutory roles and
responsibilities of the Auditor-General as provided by Article 229 of the Constitution, the
Public Finance Management Act, 2012 and the Public Audit Act, 2015. The three parts of
the report when read together constitute the report of the Auditor-General.

REPORT ON THE FINANCIAL STATEMENTS
Qualified Opinion

| have audited the accompanying financial statements of Water Services Regulatory
Board set out on pages 02 to 36, which comprise of the statement of financial position as
at 30 June, 2023, and the statement of financial performance, statement of changes in
net assets, statement of cash flows and statement of comparison of budget and actual
amounts for the year then ended and a summary of significant accounting policies and
other explanatory information in accordance with the provisions of Article 229 of the
Constitution of Kenya and Section 35 of the Public Audit Act, 2015. | have obtained all
the information and explanations which to the best of my knowledge and belief, were
necessary for the purpose of the audit.

In my opinion, except for the effect of the matters described in the Basis for Qualified
Opinion section of my report, the financial statements present fairly in all material respects
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the financial position of Water Services Regulatory Board as at 30 June, 2023, and of its
financial performance and its cash flows for the year then ended, in accordance with
International Public Sector Accounting Standards (Accrual Basis) and comply with Legal
Notice No.252 of 18 December, 2015 and the Public Finance Management Act, 2012.

Basis for Qualified Opinion

1. Unreconciled Debit Entries in Licenses, Fees and Permits

The statement of financial performance reflects licenses, fees and permits amount of
Kshs.349,176,506 as disclosed in Note 7 to the financial statements. Included in this
amount are debit balances totalling Kshs.8,180,574 in respect of Kiambere - Mwingi
Water Company Kshs.1,104,160 and Kikuyu Water Company Limited Kshs.7,076,414,
whose credit balances have not been reconciled. Further, these balances had no
corresponding reconciling credits.

In the circumstances, the accuracy and completeness of the licenses, fees and permits
revenue of Kshs.8,180,574 could not be confirmed.

2. Inaccuracies in Receivables from Non-Exchange Transactions

The statement of financial position reflects receivables from non-exchange transactions
balance of Kshs.29,303,588 as disclosed in Note 18 to the financial statements. However,
circularization carried out on three (3) trade debtors revealed unexplained and
unreconciled variances as summarized below:

Financial Third Party
Statements | Confirmation Variance
Water Service Provider (Kshs.) (Kshs.) (Kshs.)
Mombasa Water Company 30,355,459 180,344,928 (149,989,469)
Tavevo Water Company 1,504,364 49,153,565 (47,649,201)
Kwale Water Company 5,590,666 36,160,675 (30,570,009)

In the circumstances, the accuracy and completeness of receivables from non-exchange
transactions balance of Kshs.29,303,588 could not be confirmed.

The audit was conducted in accordance with International Standards for Supreme Audit
Institutions (ISSAIs). | am independent of the Water Services Regulatory Board
Management in accordance with ISSAI 130 on the Code of Ethics. | have fulfilled other
ethical responsibilities in accordance with the ISSAI and in accordance with other ethical
requirements applicable to performing audits of financial statements in Kenya. | believe
that the audit evidence | have obtained is sufficient and appropriate to provide a basis for
my qualified opinion.

Emphasis of Matter

1. Undisclosed Contingent Liabilities Relating to Legal Cases
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Review of the court cases against the State Corporation revealed that legal cases were
not disclosed in the Board’s financial statements. This is contrary to International Public
Sector Accounting Standards 1, Presentation of financial statements Paragraph 27.

2. Budgetary Control and Performance

The statement of comparison of budget and actual performance reflects a final receipts
budget and actual on comparable basis of Kshs.452,698,565 and Kshs.431,875,071
respectively, resulting to an under-collection of Kshs.20,823,494 or 5% of the budget.
Similarly, the Board spent Kshs.408,089,687 against an approved budget of
Kshs.448,033,687 resulting to under-expenditure of Kshs.39,944,000 or 9% of the
budget. Further, the budget is not balanced.

The underfunding and under-performance affected the planned activities of the Board and
may have impacted negatively on service delivery to the public.

My opinion is not modified in respect of these matters.
Key Audit Matters

Key audit matters are those matters that, in my professional judgement, are of most
significance in the audit of financial statements. There were no key audit matters to report
in the year under review.

Other Matter
Unresolved Prior Years Matters

In the audit report of the previous year, several issues were raised under the Report on
Financial Statements and Report on Lawfulness and Effectiveness in Use of Public
Resources and Report on Effectiveness of Internal Controls, Risk Management and
Governance. However, the Management has not resolved the issues or given any
explanation for failure to adhere to the provisions of the Public Sector Accounting
Standards Board and The National Treasury Circular.

REPORT ON LAWFULNESS AND EFFECTIVENESS IN USE OF PUBLIC
RESOURCES

Conclusion

As required by Article 229(6) of the Constitution, based on the audit procedures
performed, except for the matters described in the Basis for Conclusion on Lawfulness
and Effectiveness in Use of Public Resources section of my report, | confirm that nothing
else has come to my attention to cause me to believe that public resources have not been
applied lawfully and in an effective way.

Basis for Conclusion

1. Unjustified Foreign Training

The statement of financial performance reflects use of goods and services expenditure
of Kshs.241,652,013 as disclosed in Note 13 to the financial statements. This
amount includes foreign travel and subsistence allowance of Kshs.21,897,307.
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On 16 September, 2022, Management approved a training program for fifteen (15)
officers on public and donor funded procurement procedures from 26 September, to
07 October, 2022 at Eastern and Southern Management Institute (ESAMI) headquarters
in Arusha. Review of records revealed that the board incurred Kshs.8,584,718 on foreign
travel and subsistence allowances during the training. However, this expenditure could
have been avoided had the Management done a feasibility study on locally available
training institutions for the program.

In the circumstances, value for money was not achieved during the training.
2. Delay in Appointment of a Substantive Chief Executive Officer (CEO)

Review of records revealed that during a Board meeting held on 01 December, 2022, a
resolution was made to appoint the current acting CEO as the Acting Chief Executive
Officer with effect from 13 December, 2022. The appointment was for a period of six (6)
months or until the recruitment of a substantive CEO. However, as at the time of audit in
December, 2023, the current acting CEO has been acting for more than twelve (12)
months after being appointed on an acting capacity. Further, Management failed to
provide evidence of extension of the appointment after the first six (6) months which
lapsed in June, 2023. The appointment has exceeded the maximum six (6) months
stipulated in Section C.14(1) of Public Service Human Resource Policies and Procedures
Manual, 2016.

In the circumstances, Management was in breach of the law.

3. Anomalies in Procurement Processes

3.1 Unfair Award of Printing Services

The Board invited and sent quotations to sixteen (16) firms to apply for quotation for
design and printing of 1,000 copies of IMPACT 15 report. Among the criteria set vide
document dated 17 May, 2022, was that the bidder should have experience in design and
layout of the publications and reports, proven experience with publications of 80 pages
and above. The Board awarded the quotation to a local company having quoted
Kshs.870,000 and was scored by evaluators an average of 10 points for evidence of
similar assignments even though the firm did not provide any evidence or experiences for
similar works. Another local company that had quoted Kshs.570,000 had attached proof
of similar experience with publications of eighty (80) pages and above was scored an
average of zero (0) points. Also, the awarded firm scored an average of ten (10) points
on timeliness and flexibility having only indicated in a quotation schedule that the delivery
is 5 days. The firm which had quoted the lowest price was awarded an average of 7.5
points having stated the same as the awarded firm. Had the procurement process been
fair, Management could have saved Kshs.300,000.

3.2 Unjustified Supply of Branded T-Shirts

Review of procurement documents for quotation Ref No. WASREB/QT/49/2022-2023 for
supply and delivery of branded polo T-shirts revealed that the firm that was awarded did
not meet the set criteria of proven experience of similar works and delivery of goods within
five (5) days after LPO is issued. Further, the awarded company quoted Kshs.650,000
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denied the lowest bidder who had attached similar documents and having quoted
Kshs.459,500 with no justification from the evaluation report. Had the evaluation exercise
been fair, then Management could have saved Kshs.190,500.

3.3 Failure to Meet set Criteria

Review of procurement documents for quotation Ref No. WASREB/QT/39/2022-2023
revealed that the firm which was awarded to supply and deliver another consignment of
branded polo T-shirts and umbrellas at a cost of Kshs.380,000 did not meet the set criteria
as the firm did not submit samples of designs for each item and proven experience of
similar works.

3.4 Lack of Notification of Award, Regret Letters and Letter of Acceptance from
the Winning Bidder

Review of procurement file for tender No. WASREB/RFP/03/2022-2023 amounting to
Kshs.2,810,689 for media advertising agent revealed that the procurement unit did not
notify in writing, the person submitting the successful tender that his or her tender had
been accepted. Further, the successful bidder did not signify in writing the acceptance of
the award nor did the Accounting Officer notify in writing all other persons who submitted
the tenders that their tenders were not successful. This is contrary to Section 87(1, 2 and
3) of the Public Procurement and Asset Disposal Act, 2015 on notification of intention to
enter into a contract.

In the circumstances, the procurement processes were not competitive and value for
money was not realized. Further, Management was in breach of the law.

4. Comingling of Project Account Funds

The statement of financial performance reflects transfers from other Government entities
of Kshs.78,033,095 as disclosed in Note 6 to the financial statements which includes
Kshs.73,451,797 relating to Water and Sanitation Development Project (WSDP) Grants.
However, review of bank statements for the project operated at a local bank revealed that
the Board did not run the operations of the WSDP projects from a designated account but
instead, all funds were transferred to WASREB operations account maintained at the
National Bank. This is contrary to the guidelines stipulated by the World Bank regarding
the management of WSDP funds disbursed to WASREB.

In the circumstances, Management was in breach of the guidelines.

5. Irregular Payment of Bonus

The statement of financial performance reflects Kshs.148,120,998 in respect to employee
costs as disclosed in Note 11 to the financial statements. The amount includes bonus
payments of Kshs.3,058,636 that were irregularly paid to all the employees in the month
of December, 2022. However, the following unsatisfactory issues were noted:

i. Management submitted WASREB salary structure, including the rates of allowances
to the Salaries and Remuneration Commission (SRC) on 25 May, 2022 which was
in response to the implementation of the allowance policy guideline by SRC.
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i. In a letter Ref No. SRC/TS/24/5 (97) and dated 24 August, 2023 SRC advised
Management to retain the rates of allowances. Further, SRC instructed Management
to submit proposals on productivity and performance-based bonus payment to SRC
for advice.

ii. However, Management did not provide documentary evidence of Salaries and
Remuneration Commission advice on the payment of annual bonus.

iii. The payment of the bonus was not sufficiently supported by the Board’s resolutions
and Accounting Officers approval. Instead, Management provided the performance
contract evaluation report which supported the payment of bonus during the financial
year 2018/2019.

iv. Section 8.14.5 of the WASREB Human Resource Policy and Procedures
Manual, 2020 lists annual bonus as one of the employee rewards. However, it does
not specify the nature, rules, and control measures of the reward scheme. Further,
it is not clear whether the nature and rules of the reward scheme was communicated
to all employees.

In the circumstances, Management was in breach of the law.

6. Imprest Management

6.1 Issuance of Multiple Imprest

The statement of financial performance reflects use of goods and services expenditure
of Kshs.241,652,013 as disclosed in Note 13 to the financial statements. Included
is domestic travel and subsistence of Kshs.30,618,084 and foreign travel of
Kshs.21,897,307. However, review of the imprest register revealed that, members of staff
were issued with multiple imprests before accounting for previous ones.

6.2 Unaccounted for Imprest

The statement of financial position reflects other currents assets balance of
Kshs.8,546,141 as disclosed in Note 19 to the financial statements. The balance
includes staff debtors of Kshs.1,125,145, out of which Kshs.52,370 is in respect
to outstanding staff imprests which have not been accounted for, contrary to the
provisions of Regulation 93(4)(b) of Public Finance Management (National Government)
Regulations, 2015 which requires that before issuing temporary imprests, the Accounting
Officer shall ensure that the applicant has no outstanding imprests.

In the circumstances, Management was in breach of the law.

7. Unbudgeted Receipts of Donor Funds

The statement of financial performance reflects transfers from other Government
agencies of Kshs.78,033,095 as disclosed in Note 6 to the financial statements. However,
the funds were not included in the Board'’s final approved budget. Further, there was no
evidence of notification to the Cabinet Secretary and the National Treasury regarding the
budgetary change arising from the additional revenue. This is contrary to provisions of
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Section 47(1) of the Public Finance Management (National Government) Regulations,
2015, which require such disclosure.

In the circumstances, Management was in breach of the law.

8. Unbalanced Budget

Review of the statement of comparison of budget and actual amounts revealed that the
Management prepared an unbalanced budget that reflects budgeted income of
Kshs.452,698,565 and expenditure of Kshs.448,033,095 resulting to an unexplained
variance of Kshs.4,665,470. This is contrary to Regulation 33(c) of the Public Finance
Management (National Government) Regulations, 2015 which states that the budget shall
be balanced.

9. Unapproved Board Retreat

The statement of financial performance reflects Board expense of Kshs.8,944,537 as
disclosed in Note 12 of the financial statements. The amount includes Kshs.634,387
incurred by five (5) board members during a board retreat held for three (3) days from
22 to 24 January, 2023 at a lodge to plan on hiring of a substantive CEO. However, no
approval for the retreat was provided for audit.

In the circumstances, the regularity and value for money incurred during the Board retreat
could not be confirmed.

In the circumstances, Management was in breach of the law.
10. Non-Preparation of Pre-Numbered Receipt Vouchers

The statement of financial performance reflects total revenue from non-exchange
transactions balance of Kshs.427,209,601 as disclosed on Note 6 and 7 to the financial
statements. However, review of revenue records revealed that Management recorded
revenue receipts in the general ledger without creating pre-numbered receipt vouchers,
and no such vouchers were provided for audit. This non-compliance with the stipulations
for preparing receipt vouchers is a violation of Regulation 104(1) of the Public Finance
Management (National Government) Regulations, 2015.

In the circumstances, mitigation of risks associated with collection and banking of all
revenue could not be confirmed.

The audit was conducted in accordance with ISSAI 4000. The standard requires that |
comply with ethical requirements and plan and perform the audit to obtain assurance
about whether the activities, financial transactions and information reflected in the
financial statements comply in all material respects, with the authorities that govern them.
| believe that the audit evidence | have obtained is sufficient and appropriate to provide a
basis for my conclusion.

REPORT ON THE EFFECTIVENESS OF INTERNAL CONTROLS, RISK
MANAGEMENT AND GOVERNANCE
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Conclusion

As required by Section 7(1)(a) of the Public Audit Act, 2015 and based on the audit
procedures performed, except for the matters described in the Basis for Conclusion on
the Effectiveness of Internal Controls, Risk Management and Governance section of my
report | confirm that nothing else has come to my attention to cause me to believe that
internal controls, risk management and governance were not effective.

Basis for Conclusion
1. Weak Controls in Enforcement of Collection of Regulatory Levy

Review of records relating to licenses revenue revealed that Water Service Providers
were not compliant with the requirement of remitting a license operation fee of four
percent (4%) of turnover on or before the 15th day of each month to the regulator. Further,
Water Service Providers have not been complying with licensing conditions and prevailing
service level agreements. In addition, Management has not implemented adequate
controls and policies in the collection of regulatory levies and have not demonstrated
efforts to enforce licensing conditions, thereby failing to fulfill its statutory obligation as
outlined in Section 72(1)(d) of the Water Act, 2016.

In the circumstances, the Board may be losing realizable revenue from regulatory levies
due to non-compliance.

2. Lack of an Approved Strategic Plan

Review of documents revealed that the Board lacks a current and approved strategic
plan. The strategic plan for the Board, which covered the period from 2018-2022, had
lapsed one year ago. The absence of a current and approved strategic plan raises
concerns regarding the Board's capacity to effectively manage and align its activities with
its long-term objectives.

In the circumstances, the Board'’s strategic plans and strategies for the next five (5) years
could not be confirmed.

The audit was conducted in accordance with ISSAI 2315 and ISSAI 2330. The standards
require that | plan and perform the audit to obtain assurance about whether effective
processes and systems of internal controls, risk management and overall governance
were operating effectively in all material respects. | believe that the audit evidence | have
obtained is sufficient and appropriate to provide a basis for my conclusion.

Responsibilities of Management and Board of Directors

Management is responsible for the preparation and fair presentation of these financial
statements in accordance with International Public Sector Accounting Standards (Accrual
Basis) and for maintaining effective internal controls as Management determines is
necessary to enable the preparation of financial statements that are free from material
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misstatement, whether due to fraud or error and for its assessment of the effectiveness
of internal controls, risk management and overall governance.

In preparing the financial statements, Management is responsible for assessing the
Board’s ability to continue to sustain its services, disclosing, as applicable, matters related
to sustainability of services and using the applicable basis of accounting unless
Management is aware of the intention to terminate the Board or to cease operations.

Management is also responsible for the submission of the financial statements to the
Auditor-General in accordance with the provisions of Section 47 of the Public Audit Act,
2015.

In addition to the responsibility for the preparation and presentation of the financial
statements described above, Management is also responsible for ensuring that the
activities, financial transactions and information reflected in the financial statements are
in compliance with the authorities which govern them, and that public resources are
applied in an effective way.

The Board of Directors is responsible for overseeing the Board’s financial reporting
process, reviewing the effectiveness of how Management monitors compliance with
relevant legislative and regulatory requirements, ensuring that effective processes and
systems are in place to address key roles and responsibilities in relation to governance
and risk management, and ensuring the adequacy and effectiveness of the control
environment.

Auditor-General’s Responsibilities for the Audit

The audit objectives are to obtain reasonable assurance about whether the financial
statements as a whole are free from material misstatement, whether due to fraud or error,
and to issue an auditor’s report that includes my opinion in accordance with the provisions
of Section 48 of the Public Audit Act, 2015 and submit the audit report in compliance with
Article 229(7) of the Constitution. Reasonable assurance is a high level of assurance, but
is not a guarantee that an audit conducted in accordance with ISSAIls will always detect
a material misstatement and weakness when it exists. Misstatements can arise from fraud
or error and are considered material if, individually or in the aggregate, they could
reasonably be expected to influence the economic decisions of users taken on the basis
of these financial statements.

In addition to the audit of the financial statements, a compliance audit is planned and
performed to express a conclusion about whether, in all material respects, the activities,
financial transactions and information reflected in the financial statements are in
compliance with the authorities that govern them and that public resources are applied in
an effective way, in accordance with the provisions of Article 229(6) of the Constitution
and submit the audit report in compliance with Article 229(7) of the Constitution.

Further, in planning and performing the audit of the financial statements and audit of
compliance, | consider internal controls in order to give an assurance on the effectiveness
of internal controls, risk management and overall governance processes and systems in
accordance with the provisions of Section 7(1)(a) of the Public Audit Act, 2015 and submit
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the audit report in compliance with Article 229(7) of the Constitution. My consideration of
the internal controls would not necessarily disclose all matters in the internal controls that
might be material weaknesses under the ISSAIls. A material weakness is a condition in
which the design or operation of one or more of the internal control components does not
reduce to a relatively low level the risk that misstatements caused by error or fraud in
amounts that would be material in relation to the financial statements being audited may
occur and not be detected within a timely period by employees in the normal course of
performing their assigned functions.

Because of its inherent limitations, internal controls may not prevent or detect
misstatements and instances of non-compliance. Also, projections of any evaluation of
effectiveness to future periods are subject to the risk that controls may become
inadequate because of changes in conditions, or that the degree of compliance with the
Fund’s policies and procedures may deteriorate.

As part of an audit conducted in accordance with ISSAIs, | exercise professional
judgement and maintain professional skepticism throughout the audit. | also:

e Identify and assess the risks of material misstatement of the financial statements,
whether due to fraud or error, design and perform audit procedures responsive to
those risks, and obtain audit evidence that is sufficient and appropriate to provide a
basis for my opinion. The risk of not detecting a material misstatement resulting from
fraud is higher than for one resulting from error, as fraud may involve collusion,
forgery, intentional omissions, misrepresentations, or the override of internal controls.

e Evaluate the appropriateness of accounting policies used and the reasonableness of
accounting estimates and related disclosures made by the Management.

e Conclude on the appropriateness of the Management’s use of the applicable basis of
accounting and based on the audit evidence obtained, whether a material uncertainty
exists related to events or conditions that may cast significant doubt on the Board’s
ability to continue to sustain its services. If | conclude that a material uncertainty exists,
| am required to draw attention in the auditor’s report to the related disclosures in the
financial statements or, if such disclosures are inadequate, to modify my opinion. My
conclusions are based on the audit evidence obtained up to the date of my audit
report. However, future events or conditions may cause the Board to cease to continue
to sustain its services.

e Evaluate the overall presentation, structure and content of the financial statements,
including the disclosures and whether the financial statements represent the
underlying transactions and events in a manner that achieves fair presentation.

e Obtain sufficient appropriate audit evidence regarding the financial information and
business activities of the Board to express an opinion on the financial statements.

e Perform such other procedures as | consider necessary in the circumstances.
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| communicate with Management regarding, among other matters, the planned scope and
timing of the audit and significant audit findings, including any significant deficiencies in
internal controls that are identified during the audit.

| also provide Management with a statement that | have complied with relevant ethical
requirements regarding independence and to communicate with them all relationships
and other matters that may reasonably be thought to bear on my independence and
where applicable, related safeguards.

FCPA Nancy Gathungu, CBS
AUDITOR-GENERAL

Nairobi

21 March, 2024
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