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PREAMBLE

| draw your attention to the contents of my report which is in three parts:

A. Report on Financial Statements that considers whether the financial statements are
fairly presented in accordance with the applicable financial reporting framework,
accounting standards and the relevant laws and regulations that have a direct effect
on the financial statements.

B. Report on Lawfulness and Effectiveness in the Use of Public Resources which
considers compliance with applicable laws, regulations, policies, gazette notices,
circulars, guidelines and manuals and whether public resources are applied in a
prudent, efficient, economic, transparent and accountable manner to ensure
Government achieves value for money and that such funds are applied for the
intended purpose.

C. Report on Effectiveness of Internal Controls, Risk Management and Governance
which considers how the entity has instituted checks and balances to guide internal
operations. This responds to the effectiveness of the governance structure, risk
management environment and internal controls, developed and implemented by those
charged with governance for orderly, efficient and effective operations of the entity.

An Unmodified Opinion is issued when the Auditor-General concludes that the financial
statements are fairly presented in accordance with the applicable financial reporting
framework. The Report on Financial Statements should be read together with the Report
on Lawfulness and Effectiveness in the Use of Public Resources, and the Report on
Effectiveness of Internal Controls, Risk Management, and Governance.

The three parts of the report aim to address the Auditor-General's statutory roles and
responsibilities as provided by Article 229 of the Constitution, the Public Finance
Management Act, 2012, and the Public Audit Act, 2015. The three parts of the report
when read together constitute the report of the Auditor-General.

REPORT ON THE FINANCIAL STATEMENTS
Opinion

| have audited the accompanying financial statemenis of Energy and Petroleum
Regulatory Authority set out on pages 50 to 87, which comprise the statement of financial
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position as at 30 June, 2024 and the statement of financial performance, statement of
changes in net assets, statement of cash flows and statement of comparison of budget
and actual amounts for the year then ended and a summary of significant accounting
policies and other explanatory information in accordance with the provisions of Article 229
of the Constitution of Kenya and Section 35 of the Public Audit Act, 2015. | have obtained
all the information and explanations which to the best of my knowledge and belief, were
necessary for the purpose of the audit.

In my opinion, the financial statements present fairly, in all material respects, the financial
position of Energy and Petroleum Regulatory Authority as at 30 June, 2024 and of its
financial performance and its cash flows for the year then ended, in accordance with
International Public Sector Accounting Standards (Accrual Basis) and comply with the
Energy Act, 2019 and the Public Finance Management Act, 2012,

Basis for Opinion

The audit was conducted in accordance with International Standards for Supreme Audit
Institutions (ISSAls). | am independent of the Energy and Petroleum Regulatory Authority
Management in accordance with ISSAI 130 on the Code of Ethics. | have fulfilled other
ethical responsibilities in accordance with the ISSAl and in accordance with other ethical
requirements applicable to performing audits of financial statements in Kenya. | believe
that the audit evidence | have obtained is sufficient and appropriate to provide a basis for
my opinion.

Emphasis of Matter
Budgetary Control and Performance

The statement of comparison of budget and actual amounts reflects total revenue of
Kshs.2,825,636,390 against a budgeted revenue amount of Kshs.3,434,434 334 resulting
in underperformance of Kshs.608,797,944 or 18%. In addition, the Authority incurred
expenditure of Kshs.2,436,243,026 against an income of Kshs.2,825,636,390 resulting in
an under absorption of Kshs.389,393,364 or 14%.

The under collection and under absorption may have impacted negatively on service
delivery to the public.

My opinion is not modified in respect of this matter.

Key Audit Matters

Key audit matters are those matters that, in my professional judgement, are of most
significance in the audit of the financial statements. There were no key audit matters to
report in the year under review.

Other Matter
Unresolved Prior Year Matters

In the audit of the previous year, several issues were raised under the Report on Financial
Statements, Report on Lawfulness and Effectiveness in Use of Public Resources and
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Report on Effectiveness of Internal Controls, Risk Management and Governance.
Although Management has indicated as having resolved some of those matters in
Appendix 1 to the financial statements, no evidence was provided to support that status.

Other Information

Management is responsible for the other information set out on page 3 to 48 which
comprise of Key Entity Information and Management, The Board of Directors,
Management Team, Chairman’s Statement, Report of the Director General, Statement of
Performance Against Predetermined Objectives, Corporate Governance Statement,
Management Discussion and Analysis, Environmental and Sustainability Reporting,
Report of the Directors and Statement of Directors Responsibilities. The Other
Information does not include the financial statements and my audit report thereon.

In connection with my audit on the Authority’s financial statements, my responsibility is to
read the other information and in doing so, consider whether the other information is
materially inconsistent with the financial statements, or my knowledge obtained in the
audit or otherwise appears to be materially misstated. If based on the work | have
performed, | conclude that there is a material misstatement of this Other Information, | am
required to report that fact. | have nothing to report in this regard.

My opinion on the financial statements does not cover the Other Information and
accordingly, | do not express an audit opinion or any form of assurance thereon.

REPORT ON LAWFULNESS AND EFFECTIVENESS IN THE USE OF PUBLIC
RESOURCES

Conclusion

As required by Article 229(6) of the Constitution, based on the audit procedures
performed, except for the effect of the matters described in the Basis for Conclusion on
Lawfulness and Effectiveness in the Use of Public Resources section of my report, |
confirm that nothing else has come to my attention to cause me to believe that public
resources have not been applied lawfully and in an effective way.

Basis for Conclusion

1. Irregular Procurement of Motor Vehicles

During the year under review, Management awarded a tender for supply of two (2) motor
vehicles to a local distributor at a contract price of Kshs.20,694,911 using the State
Department for Public Works' Supply Branch tender recommendations. Review of the
procurement process revealed anomalies as detailed below:

i. The procurement process did not follow the procedure outlined in Section 52(4) of the
Public Procurement and Asset Disposal Act, 2015, which requires the procuring entity
to obtain a whole list of relevant categories from the State organ or entity, and together
with its own relevant list, and subject the list to the Act.
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Management made full advance payments for the vehicles totaling to
Kshs.20,694,911 before delivery contrary to section 146 of the Public Procurement
and Asset Disposal Act, 2015 which provides that no works, goods or services
contract shall be paid for before they are executed or delivered, and accepted by the
Accounting Officer of a procuring entity or an officer authorized by him or her in writing,
and that no advance payment shall be made before the contract is signed.

Letters from the suppliers dated 15 May, 2024 and 16 June, 2024, indicated that the
vehicles were at production stage in Japan and were expected in the Country in
September, 2024 and November, 2024 respectively. However, an inspection and
acceptance committee certified the vehicles as received on 23 May, 2024 and
25 June, 2024 respectively, and additionally certified that the vehicles had been
received and taken on charge as per order and specifications.

As at the time of conclusion of the audit in December, 2024, the two vehicles had not
been delivered to the Authority.

In the circumstances, Management was in breach of the law.

2;

Irregular Procurement of Consultancy Services

During the year under review, Management engaged a Consultancy Company for
provision of staff recruitment services of sixty-one (61) and one hundred and twenty-one
(121) vacant positions at a contract price of Kshs.50,297 600 and Kshs.69,970,829
respectively, through request for proposals - single source selection method. As at
30 June, 2024 a total of Kshs.95,119,629 had been paid to the consultant in respect of
the two contracts. Review of the procurement process revealed anomalies as detailed
below:

Management used single source selection method to procure the services in the two
tenders. However, the tender did not meet conditions for single source selection set
out in Section 124 (12) of the Public Procurement and Asset Disposal Act, 2015 which
provides that use of single source selection to situations where it presents a clear
advantage over competition and where it can be evidenced that goods, works or
services are available only from a particular supplier, or a particular supplier has
exclusive rights in respect of the consultancy services, and no reasonable alternative
or substitute exists; or for tasks that represent a natural continuation of previous work
carried out by the firm.

No written justification was provided for the use of single source selection method
contrary to Section 124 (13) of the Public Procurement and Asset Disposal Act, 2015
which requires the accounting officer to issue a written justification for single-source
selection in the context of the overall interests of the procuring entity.

A report of a negotiation committee dated 21 September, 2022 indicated that, based
on a market survey undertaken by the committee on recruitment services for sixty-one
(61) vacant positions, the average cost for the services from similar firms and scope
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was Kshs.22,500,000. However, despite the quoted prices being higher than the
market price, and a recommendation to have the quoted price to be adjusted to match
the market price, Management awarded the contract at the higher cost of
Kshs.50,297,600.

The tender for recruitment services for sixty-one (61) positions was awarded at a price
of Kshs.50,297,600 against an approved budget of Kshs.30,000,000 exceeding the
budget by Kshs.20,297,600 or 68%. Similarly, the tender for recruitment services for
one hundred and twenty-one (121) positions was awarded at a price of
Kshs.69,970,829 against budgeted amount of Kshs.40,000,000 exceeding the
approved budget by Kshs.29,970,829 or 75%. This was contrary to Section 44 (2) and
53 (8) of the Public Procurement and Asset Disposal Act, 2015 which requires the
accounting officer to ensure that procurements of goods, works and services of the
public entity are within approved budget of that entity and not to commence any
procurement proceeding until satisfied that sufficient funds to meet the obligations of
the resulting contract are reflected in its approved budget estimates.

A professional opinion issued on 8 August, 2023 and the contract with the consultant
for recruitment services for one hundred and twenty-one (121) positions indicated that
the prices were based on the number of positions to be filled. However, the consultant
quoted for one hundred and twenty-two (122) positions in the price schedule.
Therefore, the quote was overpriced by one position.

The contract for recruitment of one hundred and twenty-one (121) vacant positions at
a cost of Kshs.69,970,829 was entered when the Consultant had already entered into
an earlier contract for recruitment services for sixty-one (61) positions at the Authority
through request for proposals. This was contrary to Section 130 of the Public
Procurement and Asset Disposal Act, 2015 which provides that a person who enters
a contract resulting from procurement by a request for proposals shall not enter into
any other subsequent contract for the procurement of goods, services or works related
to that original contract.

In the circumstances, Management was in breach of the law.

3. Lack of Governance Audit

Paragraph 1.13 of the Mwongozo code of governance for State Corporations requires the
Board, in consultation with the oversight office, to ensure that the organization is
subjected to an annual governance audit by a member registered by the Institute of
Certified Public Secretaries of Kenya (ICPSK). Despite Management indicating that a
governance audit had been undertaken, no evidence and report of the audit was provided
for review.

In the circumstances, Management was in breach of the Code of Governance for State
Corporations.
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4. Non-Compliance with the One Third Gender Rule

Review of the composition of Authority’'s Board of Directors revealed that nine (9) out of
the eleven (11) Board members were male translating to 82%. This was against the
gender equality principle outlined in Article 27 (8) of the Constitution of Kenya, 2010 which
requires the State to take legislative and other measures to implement the principle that
not more than two-thirds of the members of elective or appointive bodies shall be of the
same gender.

In the circumstances, the composition of the Board was in breach of the law.
5. Authentication of Academic Qualifications for Employees Certificate

Review of Human Resources records revealed that Management undertook an
authentication of academic certificates exercise during the year under review. However,
the authentication only covered certificates from local universities. The other academic
certificates such as those on secondary education, diploma courses, and professional
courses, academic qualifications obtained from foreign universities for the Authority’s fifty-
two (52) employees were yet to be authenticated. This was contrary to the Public Service
Commission circular issued on 19 October, 2022 which required all Authorized Officers
to government institutions to undertake an audit of academic and professional certificates
of employees.

In the circumstances, Management was in breach of the law.
6. Non-Compliance with the One-Third of Basic Salary Rule

Analysis of the payroll data revealed that during the year under review, one hundred and
eighty-five staff (185) employees were paid a net salary which was less than a third (1/3)
of their basic pay. This contravened section 19(3) of the Employment Act, 2007 which
requires that the total amount of all deductions which under the provisions of subsection
(1), may be made by an employer from the wages of his employee at any one time shall
not exceed two-thirds of such wages. No sufficient explanation was given for breach of
law on payment of salaries and allowances.

In the circumstances, Management was in breach of the law.
7. Non-Compliance with Leave Management Policy

Review of employees’ leave records revealed that forty-seven (47) employees had carried
forward more than fifteen (15) leave days of their annual leave entitlement and accrued
leave allowance totalling to Kshs.12,194,586. This was contrary to Section6.3.3and 6.3.4
of the Authority's Human Resource Policy and Procedures Manual which requires
employees to take leave earned within the leave year it falls due or forfeit it and only carry
forward not more than half of annual leave entitlement in exceptional circumstances with
prior written approval of the Director General.

In the circumstances, Management was in breach of the Authority’s policies.
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8. Non-Compliance with Migration to E-Citizen Platform

Review of records in respect of revenue collection revealed that the Authority was yet to
onboard its services into the e-citizen platform contrary to Presidential directive
communicated through the Head of Public and Secretary to the Cabinet circular dated
4 August, 2023. The circular required all Ministries, State Departments and State
Agencies to transition all payments to a single payment platform under the designated
pay bill number 222222 by 8 August, 2023 and onboard all government services onto the
e-citizen platform by 30 September. No explanation or documentary evidence was
provided for the non-compliance with the requirements set out in the circular.

In the circumstances, Management was in breach of Government policy directives.

The audit was conducted in accordance with ISSAI 3000 and ISSAI 4000. The standards
require that | comply with ethical requirements and plan and perform the audit to obtain
assurance about whether the activities, financial transactions and information reflected in
the financial statements comply in all material respects, with the authorities that govern
them. | believe that the audit evidence | have obtained is sufficient and appropriate to
provide a basis for my conclusion.

REPORT ON THE EFFECTIVENESS OF INTERNAL CONTROLS, RISK
MANAGEMENT AND GOVERNANCE

Conclusion

As required by Section 7(1)(a) of the Public Audit Act, 2015 and based on the audit
procedures performed, except for the effect of the matters described in the Basis for
Conclusion on the Effectiveness of Internal Controls, Risk Management and Governance
section of my report, | confirm that nothing else has come to my attention to cause me to
believe that internal controls, risk management and governance were not effective.

Basis for Conclusion

1. Long Outstanding Receivables

The statement of financial position and as disclosed in Notes 23 to the financial
statements, reflects Kshs. 566,886,064 in respect of receivables from non-exchange
transactions. The balance includes Kshs.320,899,132 receivable from Kenya Power and
Lighting Company PLC and Kenya Revenue Authority which had been outstanding for
more than a year. No evidence was provided of actions, if any, taken by Management to
recover the long outstanding debts.

In the circumstances, the effectiveness of internal control measures put in place to collect
outstanding debts could not be confirmed.

2. Long Outstanding Payables

The statement of financial position and as disclosed in Note 27 to the financial statements
reflects payables under exchange transactions balance of Kshs.367,871,990. Review of
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the aging analysis provided in support of the balance revealed an amount of
Kshs.50,834,864 which had been outstanding for more than one year. Management
indicated that part of the payables was subject to an ongoing court case while others were
retainers for existing contractual obligations which were yet to be finalized. However, no
evidence to support Management claims and the likely implications including chargeable
interest was provided. In addition, no contingent liabilities were disclosed in respect of the
payables.

In the circumstances, the likely implications, including chargeable interest on overdue
amounts, could not be ascertained.

The audit was conducted in accordance with ISSAI 2315 and ISSAI 2330. The standards
require that | plan and perform the audit to obtain assurance about whether effective
processes and systems of internal controls, risk management and overall governance
were operating effectively in all material respects. | believe that the audit evidence | have
obtained is sufficient and appropriate to provide a basis for my conclusion.

Responsibilities of Management and Board of Directors

Management is responsible for the preparation and fair presentation of these financial
statements in accordance with International Public Sector Accounting Standards (Accrual
Basis) and for maintaining effective internal controls as Management determines is
necessary to enable the preparation of financial statements that are free from material
misstatement, whether due to fraud or error and for its assessment of the effectiveness
of internal controls, risk management and governance.

In preparing the financial statements, Management is responsible for assessing the
Authority’s ability to continue as a going concern, disclosing, as applicable, matters
related to going concern and using the going concern basis of accounting unless
Management is aware of the intention to cease operations.

Management is also responsible for the submission of the financial statements to the
Auditor-General in accordance with the provisions of Section 47 of the Public Audit Act,
2015.

In addition to the responsibility for the preparation and presentation of the financial
statements described above, Management is also responsible for ensuring that the
activities, financial transactions and information reflected in the financial statements
comply with the authorities which govern them and that public resources are applied in
an effective way.

The Board of Directors is responsible for overseeing the Authority’s financial reporting
process, reviewing the effectiveness of how Management monitors compliance with
relevant legislative and regulatory requirements, ensuring that effective processes and
systems are in place to address key roles and responsibilities in relation to governance
and risk management, and ensuring the adequacy and effectiveness of the control
environment.
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Auditor-General’s Responsibilities for the Audit

My responsibility is to conduct an audit of the financial statements in accordance with
Article 229(4) of the Constitution, Section 35 of the Public Audit Act, 2015 and the
International Standards for Supreme Audit Institutions (ISSAls). The standards require
that, in conducting the audit, | obtain reasonable assurance about whether the financial
statements as a whole are free from material misstatements, whether due to fraud or error
and to issue an auditor’s report that includes my opinion in accordance with Section 48
of the Public Audit Act, 2015. Reasonable assurance is a high level of assurance but is
not a guarantee that an audit conducted in accordance with ISSAIs will always detect a
material misstatement when it exists. Misstatements can arise from fraud or error and are
considered material if, individually or in the aggregate, they could reasonably be expected
to influence the economic decisions of users taken on the basis of these financial
statements.

In conducting the audit, Article 229(6) of the Constitution also requires that | express a
conclusion on whether or not in all material respects, the activities, financial transactions
and information reflected in the financial statements are in compliance with the authorities
that govern them and that public resources are applied in an effective way. In addition, |
consider the entity's control environment in order to give an assurance on the
effectiveness of internal controls, risk management and governance processes and
systems in accordance with the provisions of Section 7 (1) (a) of the Public Audit Act,
2015.

Further, | am required to submit the audit report in accordance with Article 229(7) of the
Constitution.

Detailed description of my responsibilities for the audit is located at the Office of the
Auditor-General's website at: https://www.oagkenya.go.ke/auditor-generals-
responsibilities-for-audit/. This description forms part of my auditor's report.

FCP , CBS
AUDITOR-GENERAL

Nairobi

27 December, 2024
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