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PREAMBLE

I draw your attention to the contents of my report which is in three parts:

A. Report on Financial Statements that considers whether the financial statements are
fairly presented in accordance with the applicable financial reporting framework,
accounting standards and the relevant laws and regulations that have a direct effect
on the financial statements;

B. Report on Lawfulness and Effectiveness in the Use of Public Resources which
considers compliance with applicable laws, regulations, policies, gazette notices,
circulars, guidelines and manuals and whether public resources are applied in a
prudent, efficient, economic, transparent and accountable manner to ensure the
Government achieves value for money and that such funds are applied for the
intended purpose; and,

C. Report on Effectiveness of Internal Controls, Risk Management and Governance
which considers how the entity has instituted checks and balances to guide internal
operations. This responds to the effectiveness of the governance structure, risk
management environment and internal controls, developed and implemented by those
charged with governance for orderly, efficient and effective operations of the entity.

An Unmodified Opinion is issued when the Auditor-General concludes that the financial
statements are fairly presented in accordance with the applicable financial reporting
framework. The Report on Financial Statements should be read together with the Report
on Lawfulness and Effectiveness in the Use of Public Resources, and the Report on
Effectiveness of Internal Controls, Risk Management, and Governance.

The three parts of the report aim to address the Auditor-General's statutory roles and
responsibilities as provided by Article 229 of the Constitution, the Public Finance
Management Act, 2012, and the Public Audit Act, 2015. The three parts of the report
when read together constitute the report of the Auditor-General.

REPORT ON THE FINANCIAL STATEMENTS

Opinion

I have audited the accompanying financial statements of National Land Commission set
out on pages 1 to 37, which comprise the statement of financial assets and financial
liabilities as at 30 June, 2024 and the statement of receipts and payments, statement of

Report of the Auditor-General on National Land Commission for the year ended 30 June. 2024



S'31

cash flows and statement of comparison of budget and actual amounts for the year then
ended and a summary of significant accounting policies and other explanatory information
in accordance with the provisions of Article 229 of the Constitution of Kenya and Section
35 of the Public Audit Act, 2015. I have obtained all the information and explanations
which to the best of my knowledge and belief, were necessary for the purpose of the
audit.

In my opinion, the financial statements present fairly, in all material respects, the financial
position of National Land Commission as at 30 June, 2024 and of its financial
performance and its cash flows for the year then ended, in accordance with International
Public Sector Accounting Standards (Cash Basis) and comply with the Public Finance
Management Act, 2012.

Basis for Opinion

The audit was conducted in accordance with International Standards for Supreme Audit
Institutions (ISSAIs). I am independent of the National Land Commission Management
in accordance with ISSAI 130 on the Code of Ethics. I have fulfilled other ethical
responsibilities in accordance with the ISSAI and in accordance with other ethical
requirements applicable to performing audits of financial statements in Kenya. I believe
that the audit evidence I have obtained is sufficient and appropriate to provide a basis for
my opinion.

Key Audit Matters

Key audit matters are those matters that, in my professional judgement, are of most
significance in the audit of the financial statements. There were no key audit matters to
report in the year under review.

Other Matter

Unresolved Prior Year Matters

In the audit report of the previous year, several issues were raised under the Report on
Financial Statements, Report on Lawfulness and Effectiveness in Use of Public
Resources, and Report on Effectiveness of Internal Controls, Risk Management and
Governance. However, the issues were not resolved.

Other Information

The Management is responsible for the other information set out on page iii to Lxii which
comprise of Key Entity Information and Management, Statement of Governance,
Statement of the Chairman, Statement by the Chief Executive Officer, Statement of
Performance Against Predetermined Objectives, Management Discussion and Analysis,
Environmental and Sustainability Reporting and Statement of Management
Responsibilities. The Other Information does not include the financial statements and my
audit report thereon.

In connection with my audit on the Commission's financial statements, my responsibility
is to read the other information and in doing so, consider whether the other information is
materially inconsistent with the financial statements or my knowledge obtained in the audit
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or otherwise appears to be materially misstated. If based on the work I have performed, I
conclude that there is a material misstatement of this Other Information, I am required to
report that fact. I have nothing to report in this regard.

My opinion on the financial statements does not cover the Other Information and
accordingly, I do not express an audit opinion or any form of assurance thereon.

REPORT ON LAWFULNESS AND EFFECTIVENESS IN USE OF PUBLIC
RESOURCES

Conclusion

As required by Article 229(6) of the Constitution, based on the audit procedures
performed, except for the effect of the matters described in the Basis for Conclusion on
Lawfulness and Effectiveness in Use of Public Resources section of my report, I confirm
that, nothing else has come to my attention to cause me to believe that public resources
have not been applied lawfully and in an effective way.

Basis for Conclusion

1. Non-Compliance with One-Third Rule on Basic Salary

Review of the Commission's staff payroll revealed that for the twelve (12) months period
there were seventy-one (71) employees whose salary deductions exceeded two-thirds
(2/3) of the basic salaries. This was contrary to Section 19(3) of the Employment
Act, 2007 which states that without prejudice to any right of recovery of any debt due,and
notwithstanding the provisions of any other written law, the total amount of all deductions
which under the provisions of subsection (1), may be made by an employer from the
wages of his employee at any one time shall not exceed two-thirds of such wages or such
additional or other amount as may be prescribed by the Minister either generally or in
relation to a specified employer or employee or class employers or employees or any
trade or industry. This may expose the staff to pecuniary embarrassment.

In the circumstances, Management was in breach of the law.

2. Non-Compliance with Persons with Disability Act

Review of the Commission's workforce revealed that out of six hundred and twenty-eight
(628) employees, only seven (7) or 1% are persons with disabilities, which falls
significantly short of the 5% quota required by the Persons with Disabilities Act, 2003.
Further, during the year under review, ninety-nine (99) staff members were hired.
However, no person with disability was employed. This is contrary to Section 13 of the
Persons with Disabilities Act, 2003 which states that employers are required to reserve
at least 5% of all jobs in both the public and private sectors for persons with disabilities.

In the circumstances, Management was in breach of the law.

3. Failure to Comply with the Approved Staff Establishment

Review of Human Resource records revealed that the Commission had an approved staff
establishment of one thousand two hundred and sixteen (1,216) staff against six hundred
and twenty-nine (629) in-post resulting in understaffing of five hundred and eighty-seven
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(587). This is contrary to Section 2 of the National Land Commission Human Resource
Manual, 2015 which provides that in order to attract and retain competent employees
required for efficient and effective service delivery, appointments shall be made with the
approval of the Commission and shall be within the approved establishment.

In the circumstances, Management was in breach of Human Resource Manual.

4. Third-Party Deposits and Retention

4.1 Long Outstanding Third-Party Deposits and Retention Balances

Review of records revealed that included in the third-party deposits and retention balance
of Kshs.5,710,722,768 are long outstanding balances held for various Projects amounting
to Kshs.1,339,275,083 in respect of Persons Affected by Projects (PAPs) for projects that
were completed several years ago. No explanation was provided for not paying the
intended beneficiaries as required by the law. This is contrary to Section (115(1 )(b) of the
Land Act, 2012 which states that after notice of an award has been served all the persons
determined to be interested in the land, the Commission shall, promptly pay
compensation in accordance with the award to the persons entitled thereunder, except in
a case where the person entitled does not consent to receive the amount awarded.

In the circumstances, Management was in breach of the law.

4.2 Failure to Refund Expenses Paid from the Compensation Fund

The statement of financial assets and financial liabilities reflects third-party deposits and
a retention balance of Kshs.5,710,722,768 which, as disclosed in Note 12 to the financial
statements includes Project payments balance of Kshs.6,643,068,896. Included in the
Project payments was an amount of Kshs.297,300,323 which was legal fee paid to a law
firm. Review of records revealed that the approval to pay was given through resolutions
of 118th Commission meeting held on 21 October, 2022 which resolved that the money
be paid from Compensation Fund Account and the same be reimbursed upon provision
of the budget by The National Treasury, hlowever, as at the time of audit in October, 2024,
the funds had not been received from The National Treasury. The recoverability of the
funds is doubtful.

4.3 Court Orders Paid Back Not Refunded to the Compensation Fund Account

Included in the third-party deposits and retention balance of Kshs.5,710,722,768 is Court
orders paid back balance of Kshs.108,863,885. Review of the records revealed that the
funds were recovered/paid directly from the National Bank of Kenya (NBK) Compensation
Fund Account to various Agencies. The payments arose from Court rulings on various
cases. Management did indicate that the Commission was engaging the agencies to
refund the money. However, the amount had not been refunded to NBK Compensation
Fund Account at the time of the audit in the month October, 2024. The recoverability of
the funds is doubtful.

5. Partitioning Works at the National Land Commission Offices

The statement of receipts and payments and as disclosed in Note 9 to the financial
statements reflects other payments balance of Kshs.424,713,646. This amount includes

Report of the Auditor-General on National Land Commission for the year ended 30 June, 2024
4



Kshs.423,968,016 in respect of administrative costs. Review of records revealed an
amount of Kshs.34,396,551 was paid to a firm for partitioning works at the National Land
Commission (NLC) offices in Upper Hill Chambers being part payment of the total contract
sum of Kshs.130,009,167.

However, the contractor revised the original contract amount from Kshs.130,009,167 to
Kshs.146,137,739 as per a final account summary dated 31 May, 2022, increasing the
contract price by Kshs. 16,128,572 within less than a year of signing. This violates Section
139(3) of the Public Procurement and Asset Disposal Act and Regulation 132(2) of the
Procurement Regulations. Although the Commission disputed the variation, no further
communication was received from the contractor.

Review of the correspondence from the National Land Commission to Management of
316 Upper Hill Chambers on 2 November, 2023, revealed that the Commission reported
water leakages in offices on the 20th floor, likely to have been caused by structural defects
in the building. The affected offices included those of the Chairman, Vice Chairperson,
Chief Executive Officer and several Commissioners. Physical inspection on the building
conducted on 2 October, 2024, revealed defects in the ceiling of the Chairman's waiting
room, poor drainage in the Chairman's kitchen and continued leakage in the CEO's office
despite repairs and this affected the partitioning works of the offices during rain seasons.
No report on the leakages was provided audit and it remains unclear on how the
Commission intends to resolve the issue.

In addition, procurement documents such as inspection and acceptance report, certificate
of completion, and handover report were not provided for audit. In the absence of these
documents, it could not be confirmed whether the works were inspected, completed, and
handed over satisfactorily.

In the circumstances, the value for money incurred on partitioning works could not be
confirmed.

The audit was conducted in accordance with ISSAI 3000 and ISSAI 4000. The standards
require that I comply with ethical requirements and plan and perform the audit to obtain
assurance about whether the activities, financial transactions and information reflected in
the financial statements comply in all material respects, with the authorities that govern
them. I believe that the audit evidence I have obtained is sufficient and appropriate to
provide a basis for my conclusion.

REPORT ON THE EFFECTIVENESS OF INTERNAL CONTROLS, RISK
MANAGEMENT AND GOVERNANCE

Conclusion

As required by Section 7(1 )(a) of the Public Audit Act, 2015, based on the audit
procedures performed, I confirm that, nothing has come to my attention to cause me to
believe that internal controls, risk management and governance were not effective.

Basis for Conclusion

The audit was conducted in accordance with ISSAI 2315 and ISSAI 2330. The standards
require that I plan and perform the audit to obtain assurance about whether effective
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processes and systems of internal controls, risk management and overall governance
were operating effectively in all material respects. I believe that the audit evidence I have
obtained is sufficient and appropriate to provide a basis for my conclusion.

Responsibilities of the Management and those Charged with Governance

Management is responsible for the preparation and fair presentation of these financial
statements in accordance with International Public Sector Accounting Standards (Cash
Basis) and for maintaining effective internal controls as Management determines is
necessary to enable the preparation of financial statements that are free from material
misstatement, whether due to fraud or error and for its assessment of the effectiveness
of internal controls, risk management and governance.

In preparing the financial statements, Management is responsible for assessing the
Commission's ability to continue as a going concern, disclosing, as applicable, matters
related to going concern and using the going concern basis of accounting unless
Management is aware of the intention to cease operations.

Management is also responsible for the submission of the financial statements to the
Auditor-General in accordance with the provisions of Section 47 of the Public Audit
Act, 2015.

In addition to the responsibility for the preparation and presentation of the financial
statements described above, Management is also responsible for ensuring that the
activities, financial transactions and information reflected in the financial statements
comply with the authorities which govern them and that public resources are applied in
an effective way.

Those charged with governance are responsible for overseeing the Commission's
financial reporting process, reviewing the effectiveness of how Management monitors
compliance with relevant legislative and regulatory requirements, ensuring that effective
processes and systems are in place to address key roles and responsibilities in relation
to governance and risk management, and ensuring the adequacy and effectiveness of
the control environment.

Auditor-General's Responsibilities for the Audit

My responsibility is to conduct an audit of the financial statements in accordance with
Article 229(4) of the Constitution, Section 35 of the Public Audit Act, 2015 and the
International Standards for Supreme Audit Institutions (ISSAIs). The standards require
that, in conducting the audit, I obtain reasonable assurance about whether the financial
statements as a whole are free from material misstatements, whether due to fraud or error
and to issue an auditor's report that includes my opinion in accordance with Section 48
of the Public Audit Act, 2015. Reasonable assurance is a high level of assurance but is
not a guarantee that an audit conducted in accordance with ISSAIs will always detect a
material misstatement when it exists. Misstatements can arise from fraud or error and are
considered material if, individually or in the aggregate, they could reasonably be expected
to influence the economic decisions of users taken on the basis of these financial
statements.
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In conducting the audit, Article 229(6) of the Constitution also requires that I express a
conclusion on whether or not in all material respects, the activities, financial transactions
and information reflected in the financial statements are in compliance with the authorities
that govern them and that public resources are applied in an effective way. In addition, I
consider the entity's control environment in order to give an assurance on the
effectiveness of internal controls, risk management and governance processes and
systems in accordance with the provisions of Section 7(1 )(a) of the Public Audit Act, 2015.

Further, I am required to submit the audit report in accordance with Article 229(7) of the
Constitution.

Detailed description of my responsibilities for the audit is located at the Office of the
Auditor-General's website at: https://www.oaakenva.QO.ke/auditor-cienerals-
responsibilities-for-audit/. This description forms part of my auditor's report.

BSFCPA
AUDITOR-GENERAL

Nairobi

20 December, 2024

0
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